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JERRY BLEDSOE, DISTRICT 2
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Regular Meeting
Gordon Building Meeting Room
112 W. Main St, Orange, VA, 22960
Wednesday , January 18", 2017
AGENDA

7:00 pm

1. Call to order and determination of quorum
2. Election of chair and vice chair; appointment of secretary

3. Approval of minutes:
A. January 21%, 2015 regular meeting

4. Public hearings:

A. AP 16-01: Yates - Greg Yates, on behalf of Yates Properties of Madison County
LLC, has appealed a letter of determination from the Orange County Zoning
Administrator, dated November 8th 2016, regarding the validity of a site plan
approved on February 15th, 2008. Said site plan shows two additional storage unit
buildings and related improvements located on county tax parcel 57-12B, and
otherwise identified as 13236 Liberty Rd. The Zoning Administrator determined
that the site plan was not valid for three distinct reasons; the applicant has
appealed that decision to the BZA.

5. New Business:
A. Review of bylaws

6. Adjourn
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Orange County Board of Zoning Appeals
Gordon Building Meeting Room
112 West Main Street
January 21, 2015

7:00 p.m.
Minutes
Present: Jonathan Chasen, Andy Hutchison, R. Duff Green, Jerry Bledsoe
Absent: Serge O’Granovitch
Staff Present: Josh Frederick, Acting Director; Susan Crosby, Senior Administrative Assistant

and BZA Secretary
All discussion and comment made during this meeting was captured via digital audio recording. The
minutes as written below are intended to be a summary of this discussion and comment. Anyone
desiring detailed information about comment or discussion made during the meeting is referred to the
recording.
1. Call to Order and Determination of Quorum

Chairman Chasen called the meeting to order at 7:00 p.m. and stated a quorum was present to
conduct business.

2. Election of officers for 2015

Chairman Chasen calls for the election of officers. Mr. Green made a motion for Chairman Chasen to
remain as chairman. Motion was seconded by Mr. Bledsoe. Motion carried 3-0, Chairman Chasen
abstained.

Mr. Green made a motion for Mr. Hutchison to remain as Vice Chairman. Motion was seconded by
Mr. Bledsoe. Motion carried 3-0, Mr. Hutchison abstained.

3. Approval of Agenda

Chairman Chasen asked if there were any additions to or deletions from the agenda. A motion was
made by Mr. Bledsoe, seconded by Mr. Hutchison that the agenda be approved as presented. Motion
carried 4-0. Agenda approved.

4, Approval of Minutes

A motion was made by Mr. Green, seconded by Mr. Hutchison to approve the minutes of December
17, 2014 as presented. Motion carried 4-0. Minutes approved.

5. Public Hearing: AV 14-04

a. Application was withdrawn for AV 14-04. David Waddill, on behalf of Rivendell
Holdings LLC.



6.

New Business

There was no new business.

7.

Old Business

a. Action deferred from the December 17, 2014 meeting (public hearing closed) -
AV 14-03: Robin Canard-Lovett, on behalf of Foxview Properties LLC, applied for an
administrative variance for the property referenced by tax map 54-64.

Tom Lacheney came forward for the County. He stated he had hoped the ownership issue
would have been settled through the county but it has taken longer than he thought it would so
he feels the need to move forward. Mr. Lacheney stated he doesn’t know how long it will take
to get that part of things straightened out and instead of continuing to defer the decision and
keep having meetings, he believes the BZA can go ahead and make a decision because he
sees no legal grounds to approve the application. He had done a considerable amount of
research on this case. He recited several examples from the Virginia Board of Zoning Appeals
and their findings based on the standards set by the Supreme Court of Virginia. The Supreme
Court of Virginia states in order to grant a variance the BZA acts only in an administrative
capacity. The legal standard is a variance is only granted if there was an unconstitutional
taking of the property. Mr. Lacheney further gave many examples of when the Virginia
Supreme Court has denied the variance.

Mr. Lacheney stated that on the basis of a hardship case, Foxview purchased the property for
$100 at a tax sale. They are not losing money therefore it is not a hardship case. He also
stated that after they purchased the property they started clearing the property. When the
Planning and Zoning Dept. contacted them to tell them they needed an E&S permit in order to
clear for a house. The Lovett's said they were not clearing it for a house but for agricultural
purposes. Mr. Lacheney handed the members a copy of the letter received by Foxview stating
this. Mr. Lacheney stated it was not until after the clearing was done did they then state they
wanted to now build a house on the property. Mr. Green stated it did not make sense to him on
why this can’t be done. Mr. Lacheney explains that regarding agricultural, the Virginia
Supreme Court standard is unconstitutional taking, if you have no other use for the property.
That is the legal standard. They themselves said they had an agricultural use for it and if there
is another use for the property you cannot come back later and say | need a variance for a
house. Discussion ensued.

Mr. Lacheney stated the only authority the BZA has by law is without the variance the owner
loses their right to use the property in any meaningful way. The Lovett’s have already stated
there is an agricultural use for the property. If you have another use for the property you do not
get a variance. Discussion ensued.

Mr. Bledsoe stated the BZA cannot make a determination based on what they want, they have
to follow code. If there are too many lots that are not buildable, the only way to change the
zoning laws are the Board of Supervisors. Mr. Green voiced his objection and doesn’t see why
the BZA cannot grant approval. Discussion ensued. Mr. Hutchison commented that if the BZA
can’t issue variances then why are they even there, Mr. Green agreed. Mr. Lacheney read
from a Circuit Court proceeding. The Virginia Supreme Court reaffirmed the principle that
variances are not to be routinely granted. The BZA only has authority to grant variances in
order to avoid an unconstitutional result. A variance may only be granted when application of
the zoning ordinance interferes with all reasonable beneficial uses of the property when taken
as a whole. He states that is the test. The test is whether without the variance the owner loses



all right to use the property in any other meaningful way. That is the extent of what the BZA
can and can’t determine.

Applicant was asked to come forward. Mrs. Lovett handed out some additional information and
wanted to reiterate why they used it as agricultural. Mrs. Lovett stated that clearing of a lot is
allowed for a single family dwelling and that the ordinance states that a single family dwelling
is listed in the agriculturally zoned district therefore it is an agricultural use. She does not feel
they did anything out of context. Mrs. Lovett stated they were never asked if they were clearing
to build a house and had no idea there was still an active violation. She stated she never
heard anything back from the county.

In the packet she handed out it shows an aerial photo from 1937 that shows a house. Mrs.
Lovett stated the property is assessed as a buildable lot but has not been assessed with a
house on it for some time. She gives examples of cases where variances have been granted.
She states it will cause no detriment to the surrounding lots and reads what previous Zoning
Administrators have said about variances, which was if the board found the setback to cause
an undue hardship and it would not be detrimental to the adjoining property owners then a
variance was granted. She stated that at one time the BZA was allowed to grant variances and
agrees with Mr. Hutchison that if BZA cannot grant a variance then why are they there. Mrs.
Lovett explained some of the items in the packet. She stated that the Federal Supreme Court
says you cannot deny any economically viable use of the land because of a government
taking. Mr. Bledsoe asked if agricultural use for the property was not economically viable. Mrs.
Lovett replied no not really because it was only .9 ac. Chairman Chasen spoke of how he feels
that it is economically viable because they only spent $100 for the property. Discussion
ensued. Mrs. Lovett quotes from the Bill of Rights some of the principles of our Constitution
and what this country is built on. She directs Commissioners to the bottom part where it states
people will not be deprived of life, liberty and property without due process of law and property
will not be taken for public use without just compensation. Mrs. Lovett stated she was notified
on Dec. 9" by Mr. Henry Lee Carter that he thought there was an issue with the property and
that he basically wanted her to give it back. Mrs. Lovett goes on to explain why she feels the
county has done nothing to try to help. She also stated that the property at this time is not
viable.

Mr. Hutchison asked some questions concerning the original agricultural use for the property.
Discussion ensued on whether the original intent was to skirt county ordinance. Mrs. Lovett
stated that because they cleared trees and used it for firewood that it was agricultural use and
no attempt was made to skirt the ordinance. Mr. Lacheney read from the county ordinance on
what constitutes agricultural use and what the Lovett’s did was not agricultural use. He also
stated how the land is economically viable and they knew what they were buying, they are
investors / developers they should know the laws and what can and cannot be done on this lot.
Mr. Green voiced his disagreement over the whole thing and is going to vote to grant it.

Chairman Chasen closed public hearing.

Mr. Green made a motion to grant the variance. Motion died due to lack of a second.
Mr. Hutchison made a motion to deny variance, seconded by Mr. Bledsoe.

In favor: Hutchison, Chasen & Bledsoe

Opposed: Green

Motion carried, variance denied.



8. Adjourn

A motion was made by Mr. Hutchison, seconded by Mr. Bledsoe, that the meeting be adjourned.
The meeting adjourned at 8:00 p.m.

Jonathan Chasen, Chairman

Susan Crosbhy, Secretary
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ORANGE COUNTY
DEPARTMENT OF PLANNING AND ZONING
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COMMUNITY DEVELOPMENT
128 WEST MAIN STREET
ORANGE, VIRGINIA 22960

OFFICE: (540) 672-4347
FaX: (540) 672-0164
orangecountyva.gov

MEMORANDUM
TO: Orange County Board of Zoning Appeals
FROM: Josh Frederick, Director of Planning & Zoning
DATE: December 29", 2016
RE: AP 16-01: Yates administrative appeal
Summary

Greg Yates, on behalf of Yates Properties of Madison County LLC, has appealed a letter of
determination from the Orange County Zoning Administrator, dated November 8th 2016,
regarding the validity of a site plan approved on February 15th, 2008. Said site plan shows two
additional storage unit buildings and related improvements located on county tax parcel 57-12B,
and otherwise identified as 13236 Liberty Rd. The Zoning Administrator determined that the site
plan was not valid for three distinct reasons; the applicant has appealed that decision to the BZA.
A public hearing on the matter has been scheduled for January 18", 2017.

Property Map

Subject Property (Red)
Tax Parcel 57-12B
13236 Liberty Rd

0 50100
-
Feet

Imagery: Winter 2015
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ORANGE COUNTY

DEPARTMENT OF PLANNING AND ZONING

Facts Pertaining to the Application

e The property was rezoned to the General Commercial (C-2) zoning district in 1983.

e Since at least 1979 the Zoning Ordinance has required a min. 100’ building setback from
the right-of-way of primary highways (e.g. US 15).

e A variance was granted by the BZA in 1984 (see exhibit #3) “to construct a commercial
building” with a 50 setback from the US 15 right-of-way and a 20’ setback from the Route
718 right-of-way. This allowed the existing structure to be permitted and built in 1986.

e The site plan in question, showing the construction of two new structures, was approved
on February 15™, 2008, by a [then] Code Compliance Inspector for the county.

e Between that point and the date of appeal, no permits were issued or applications received
for construction of the buildings shown on the site plan (i.e. the site plan was not acted
upon).

e The property owner’s agent requested a letter of determination regarding the site plan
validity via email on November 3", 2016. That letter was drafted by the Zoning
Administrator on November 8™, 2016 and emailed to the requestor (see exhibit #1).

e The appeal application was received by the department on December 7%, 2016.

Justification of Zoning Administrator’s Decision

Following the determination that was made and upon further research, the property owner’s agent
was informed that § 15.2-2261 of the Code of Virginia specifies that matters of site plan validity
should be appealed to the Circuit Court rather than the BZA. The Zoning Administrator contends
that the BZA does not have the authority under state law to hear or render a decision on this matter.

Regardless, the November 8" determination letter details the three primary reasons for the decision
to determine that the site plan in question is void:

e The site plan never had a valid approval; the person who signed the site plan (Code
Compliance Inspector Jake Haught) did not have the authority to give such an approval.
Although the site plans states that his approval signature is “for David B Grover — Director
of Community Development,” there is an absence of written, express authority to act on
Mr. Grover’s behalf. This statement on the site plan therefore has no meaning and does not
confer onto Mr. Haught the power to act as the Zoning Administrator.

e The “approved” site plan shows the location of 2 new structures, 1 of which is clearly in
violation of the 100° primary highway setback requirement. The county cannot grant the
ability to build something that is clearly in violation of the Zoning Ordinance. Furthermore,
Sec. 70-37 of the Zoning Ordinance would prohibit the approval of permits to construct
the encroaching building since it is in violation of the Ordinance.

e The property owner did not act on the “approved” site plan within the 5-year window
specified by state law (8 15.2-2261(A)), thus rendering the “approval” void. The Zoning
Administrator contends that the provisions of § 15.2-2209.1 (“Extension of approvals to
address housing crisis ”), which states that any “final site plan valid under § 15.2-2261 and
outstanding as of January 1, 2011, shall remain valid until July 1, 2017,” only applies to
residential projects and not commercial projects such as this.

The 2" bullet above is the most salient. The 2008 site plan “approval” improperly relied on an
interpretation that the 1984 variance applied to the whole property, when in fact it explicitly states
that the variance was granted for “a building.” This by itself should cause for the 2008 site plan to
be void. If permits had been obtained and construction began on either structure shown on the
2008 site plan, a vested rights claim could be substantiated. That however is not the case, and since



ORANGE COUNTY

DEPARTMENT OF PLANNING AND ZONING

the 5-year approval window has lapsed, no vested right to the 2008 site plan exists. Furthermore,
the county cannot permit implementation of a site plan that is blatantly in violation of the Zoning
Ordinance.

BZA Action

Should the BZA decide to render a decision on this appeal, it may affirm or reverse, in whole or
in part, and may modify the Zoning Administrator’s decision by a majority vote. To guide your
consideration, § 15.2-2309 of the Code of Virginia provides: “The decision on such appeal shall
be based on the board's judgment of whether the administrative officer was correct. The
determination of the administrative officer shall be presumed to be correct. At a hearing on an
appeal, the administrative officer shall explain the basis for his determination after which the
appellant has the burden of proof to rebut such presumption of correctness by a preponderance of
the evidence. The board shall consider any applicable ordinances, laws, and regulations in making
its decision.”

Cc:  R.Bryan David, County Administrator
Tom Lacheney, County Attorney
Mark Johnson, District 1 Supervisor
File

Att:  Exhibit 1 — The Zoning Administrator determination letter dated November 8", 2016
Exhibit 2 — County Attorney’s interpretation email dated October 4", 2016
Exhibit 3 — Pertinent documents from the BZA 84-9 variance file
Exhibit 4 (by reference) — The site plan approved on February 15", 2008 as included in the
applicant’s exhibits



ORANGE COUNTY EXHIBIT 1

DEPARTMENT OF PLANNING AND ZONING

COMMUNITY DEVELOPMENT
128 WEST MAIN STREET
ORANGE, VIRGINIA 22960

OFFICE: (540)
Fax: (540) 672-0164
orangecountyva.gov

November 8™, 2016 VIA EMAIL

Walsh, Colucci, Lubeley, & Walsh, PC

ATTN: John Foote (jfoote@thelandlawyers.com)
4310 Prince William Pkwy, Suite 300
Woodbridge, VA 22192-5199

RE: Zoning Determination — tax parcel 57-12B; Waugh Self Storage property

John,

This letter is an official determination in response to your 11/3/16 letter regarding the Waugh Self
Storage property in Orange County (tax parcel 57-12B — 13236 Liberty Rd). You have asserted
that the site plan (final date 12/24/07) “approved” on 2/15/08, showing two additional storage unit
buildings on the property, is a validly-approved site plan. My determination is that the “approval”
of that site plan is void for the following reasons:

1. The plan was signed by a representative of the county (a code inspector) that did not have
the authority to give such approval. Only the Zoning Administrator may give such
approvals, thus the plan never had a valid approval.

2. The site plan showed the 2 proposed storage unit buildings clearly encroaching into the
minimum 100’ setback required from the Route 15 right-of-way, pursuant to the Zoning
Ordinance at that time and currently. Even if the site plan had a valid approval signature,
the county cannot approve something that is blatantly in violation of the county code.

3. No action has been taken on behalf of the owner or another party in pursuit of this site plan,
thus there are no vested rights with regards to the plan.

Any future construction on the property must obtain new site plan approval.

Please be advised that § 15.2-2311 of the Code of Virginia allows for any person aggrieved by a
decision of the Zoning Administrator to appeal that decision by filing a petition in this department
with the Board of Zoning Appeals (BZA) specifying the grounds for appeal. This petition must be
filed within 30 days of the date of this determination or the decision shall be considered final and
unappealable. Should you proceed with an appeal, there is a fee as well as an application available
upon request.

Sincerely,

%8@4

Josh Frederick
Director of Planning & Zoning

Cc: File
Page 1 of 1
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EXHIBIT 2

Josh Frederick

From: Thomas E. Lacheney <tlacheney@crangecountyva.us>
Sent: Tuesday, October 04, 2016 10:53 AM

To: ‘Marvin Hinchey'; Josh Frederick

Cc: Thomas Wysong; Susan Crosby

Subject: RE: Waugh Self Storage

Marvin:

It is my understanding that a “variance” was granted in 1984 to allow for the construction of a building. It is my opinion
that the 1984 variance was not legally granted, but that is non-issue at this point. Nonetheless, the 1984 variance was
limited to the construction of “a building” and not a series of buildings.

However, the new site-plan that was ostensibly approved back in 2008 was not valid as a matter of law because it did
not comply with the county’s zoning ordinance. Because the 2008 site-plan did not comply with the county zoning
ordinance, the provisions of VA Code 15.2-2209.1 are inapplicable because your client cannot have a vested rightin a
site plan that was impermissible under the zoning ordinance in force at that time. See Norfolk 102, LLC v. City of Norfolk,
285 Va. 340, 738 S.E.2d 895, 2013 Va. LEXIS 31, 2013 WL 749401 (2013).

Please feel free to give me a call if you want to discuss the matter further.

Thomas E. Lacheney

Deal & Lacheney P.C.

County Attorney for Orange County
P.O. Box 111

Orange, Virginia 22960

(540) 300-5299 (Telephane)

(88K} 871-1976 (Facsimile)

From: Marvin Hinchey [mailto:marvin@hincheybaines.com]
Sent: Mcnday, October 03, 2016 4:30 PM

To: Josh Frederick'

Cce: 'Thomas Wysang'; 'Susan Crosby'; 'Thomas Lacheney'
Subject: RE: Waugh Self Storage

Josh,
¥ve never had this opinion in any other jurisdiction.
Could we get a written opinion on this?

Marvin T. Hinchey, P.E.
HINCHEY & BAINES, PLC

125 E. Davis Street, Suite 201
Culpeper, VA 22701
540-829-2220 (Office)
540-718-5329 (Cell)

From: Josh Frederick [mailto:ifrederick@orangecountyva.gov]
Sent: Thursday, September 22, 2016 12:00 PM
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EXHIBIT 3

ORANGE COUNTY A.T.BASKERVILLE
BOARD OF ZONING APPEALS COUNTY ADMINISTRATOR

PH.{(703) 672-3313
BOX 111

ORANGE, VIRGINIA 229260

May 24, 1984

Donald E. & Marcelline E. Waugh
P. 0. Box 467
Orange, Virginia 22960

Re: BZA#84-9
Parcel 57-12B

Dear Mr. & Mrs. Waugh:

I am pleased to inform you the Orange County Board of Zoning
Appeals approved you above referenced application May 22, 1984
to construct a commercizl building at a2 setback of 50 feet
from US Route 15 in lieu of the required 100 feet and at a set-

back of 20 feet from the side lot line in lieu of the required
50 feet.

Good luck in your new endeavor.
Please bring a copy of this letter when you apply for your

building permit.

Sincerely,

A. Terrell Baskerville
County Administrator

ATB/jecc

cc: Breckenridge Ingles
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A. Tefrell Baskervilie
County Administrator




afl.

WaLsH CoLuccl
Michael Kalish LUBELEY & WALSH PC

(703) 680-4664 Ext. 5161
mkalish@thelandlawyers.com
Fax: (703) 680-2161

December 6, 2016

Via Federal Express

Mr. Josh Frederick, Director

Orange County Board of Zoning Appeals
128 West Main Street

Orange, Virginia 22960

Re: Application for Appeal
Dear Mr. Frederick:

Enclosed please find an Application for Appeal of a Zoning Administrative
Determination for Yates Properties of Madison County, L.C., as well as a check in the amount of
$200 representing the Application Fee. Ihave also included 6 copies as required.

Should you have any questions, please do not hesitate to contact me at 703-680-4664.

Sincerely,

Michael Kalish

Enclesures

ATTORNEYS AT LAW

703 680 4664 " WWW.THELANDLAWYERS.COM
4310 PRINCE WILLIAM PARKWAY ! SUITE 300 * WOODBRIDGE, VA 22192-5199

ARLINGTON 703 528 4700 * LOUDOUN 703 737 3633
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PRINCE WILLIAM, VA 22192
PHONE: (703) 680-4664

|
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OPERATING ACCOUNT

CARDINAL BANK, N.A.
VIRGINIA
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ORANGE COUNTY

DEPARTMENT OF PLANNING AND ZONING

OFFICE: (540) 672-4347
FAX: (540) 672-0164

orangecountyva.goy

COMMUNITY DEVELOPMENT
128 WEST MAIN STREET
ORANGE, VIRGINIA 22960

APPLICATION FOR APPEAL
OF A ZONING ADMINISTRATOR DETERMINATION

Applicant Name: Yodes ?ro?er'}ieg o Madison £ vun*-a L.C. Phone: _ 5%0-313 -]775

Mailing Address: /o C-ree Yales 13166 Deec R'daa Eoﬂ,{:ufpagr,[& 22201

Email Address: __ 024 £ lfa\:-eiprol::er'ﬁ}ej Lom

Application must be made by the Landowner or with his/her permission. If the Applicant is not the Landowner, please
complete and attach: (1) a completed Authorized Agent Affidavit, OR (2) a letter of permission from the landowner.

Landowner Name: Yale$ ?ro?er‘l'-'ﬁ e@ Mk:}'@m quJ'J,L-'C- Phone: 8¢ 0-212-1778

Mailing Address: _3[6¢ Dreer 1Cdye Roal, (olpeper, V4227201
Ploase also AHCe: 3ok Fod, Exp.” {30 PrinceLoilian Py 6700, nlbdbedse, VA 20171
Property Information:

Property Address / Location: 1323 Lihgrf:} M/ TaterserNon of Povfes (S énd 2[3
Tax Parcel #(s): _57- 2B Acreage of Parcel(s): __ o 52
Zoning: C2 Subject to Proffers or SUP Conditions? O Yes ¥ No

Nature of the Appeal / Grievance:

Ajmm\orr 2omag Defermination of Movembes8, 2016 1ssved b
'gmln Fméer[:é ; wa Dhitectoe of Plasaig ‘Z,gon;'no\ ,
Owner_Seeks [ onGirmation Y Site Plan a}mrwai U&Lwnm(\_l)sl, WoY
remaing _ yas and 4 peversal of 2onimg Mﬁon Hhat Lnﬁs
DH\&M;.Sc N

(attach additional sheets as necessary)

Date of Zoning Administrator’s Decision or Determination: MQV@:& e 8‘. a0t

Application Fee: $200 Name of Applicant: 6’ - (7 A TAl (}Mho(dm&m}
Mailing and advertising fees are 7%
billed to you separately Applicant Signature: ALY
(application fee is nonrefundable '

once application is advertised) Application Date: /’2 / J? f_o{
A

Required accompaniments: The application fee
Landowner authorization (if applicable)
The written decision or determination being appealed (6 copies)
Materials related to the appeal (6 copies of each material)

Rev. 11/4/16



VIRGINIA:
BEFORE THE BOARD OF ZONING APPEALS FOR ORANGE COUNTY
)
IN RE: APPEAL OF THE NOVEMBER 8, 2016 )
ZONING DETERMINATION OF THE )
DIRECTOR OF PLANNING & ZONING )
)
)

REGARDING TAX PARCEL 57-12B,
A/K/A WAUGH SELF STORAGE PROPERTY

STATEMENT OF JUSTIFICATION
IN SUPPORT OF YATES PROPERTIES OF MADISON, L.C.’S
APPEAL TO THE ORANGE COUNTY BOARD OF ZONING APPEALS

Yates Properties of Madison, L.C., and its Manager Gregory Yates (collectively “Yates™)
respectfully appeal the November 8, 2016, Zoning Determination issued to Yates by Josh
Frederick, Orange County Director of Zoning and Planning and its Zoning Administrator,
attached hereto and incorporated herein as Exhibit 1, and in support thereof state the following:

Introduction

Yates Properties is a Virginia limited liability company1 and the owner of real property
located in Orange County, identified by its mailing address as 13236 Liberty Road, and as Parcel
Number 0570000000012B, Tax Map parcel identifier 57-12B. The property is also known as the

“Waugh Self Storage” property, located at the intersection of U. S. Route 15 and State Route

718, Liberty Road (hereinafter “Waugh Self Storage Site™).?

! Exhibit 2, Virginia State Corporation Commission LLC Data Summary for Yates
Properties of Madison, L.C.

2 Exhibit 3, Orange County GIS image of the Waugh Self Storage Site and Orange
County Parcel Information.



Yates asks the Board of Zoning Appeals to reverse the November 8, 2016, Zoning
Determination rendered by the Zoning Administrator (the “Zoning Determination”). That
Determination concluded that a Site Plan submitted for the Waugh Self Storage Site (the “Waugh
Site Plan”) — on its face bearing the written notation, “Approved for Construction,” and dated
February 15, 2008 —is void.

Yates contends that the Waugh Site Plan remains in full force and effect.

Factual Background

In 2007, Gregory Yates® submitted a Site Plan Application on behalf of Yates to the
Orange County Department of Zoning and Planning (the “Waugh Site Plan Application”). As
described in greater detail in that Application, it was Yates’ intention to improve the Waugh Self
Storage Site by constructing additional buildings on the site to expand the self-storage facilities
already on the property. When the 2007 Waugh Self Storage Site Plan was filed, the County
Administrator was William C. “Bill” Rolfe, and the Director of the Department of Community
Development was David Grover. Marvin Hinchey then of Huntley Nyce & Associates, Ltd., was,
and remains, the professional engineer employed by Yates, and the professional who prepared
and stamped the Waugh Site Plan that was the subject of the Waugh Site Plan Application.

On February 15, 2008, following County review, the Waugh Site Plan was endorsed
“Approved for Construction” and signed by “Jake C. Haught, Jr., For David B. Grover — Director

of Community Development.”4 As is indicated on the Site Plan, Jake C. Haught was at the time a

3 Gregory Yates was also an authorized officer with Madison, LLC, the title owner of the
Waugh Self Storage Property in 2007. Title to the Waugh Self Storage Site was conveyed to the
current owner, Yates Properties of Madison, on May 2, 2008.

4 Exhibit 4 is a true copy of the approved Site Plan.



County Code Inspector. Mr. Haught was directly involved in the review and processing of the
Site Plan.

Thanks to the Recession that had already commenced by 2008, Yates did not initiate
construction of the new storage facilities. But on March 16, 2016, Mr. Hinchey, now with the
firm of Hinchey & Baines, PLC, e-mailed Mr. Josh Frederick, the current Orange County
Director of Planning & Zoning, seeking confirmation that the Waugh Site Plan was still valid
pursuant to Virginia Code § 15.2-2209.1 (discussed further below). Yates intended to commence
construction in the Fall of 2016.° On March 17, Mr. Frederick responded confirming that the
“property owner [of the Waugh Self Storage Site] has a vested right to what was approved” on
the Site Plan, that survived until July 1, 20178

On September 22, 2016, more than 60 days following his March email to Mr. Hinchey,
however, Mr. Frederick sent a further email to Mr. Hinchey reversing his prior determination,
and stating for the first time that the County no longer considered § 15.2-2209.1 applicable to the
Waugh Site Plan, because it was for a non-residential site.” He therefore considered the Waugh
Site Plan to have expired. Because Mr. Frederick’s interpretation of § 15.2-2209.1 is contrary to
a plain reading of that statute and with his experience in other Virginia jurisdictions, Mr.
Hinchey contacted the Orange County Attorney, Thomas E. Lacheney, seeking additional

insight. Mr. Lacheney, in a response dated October 4, 2016, wrote that the Waugh Site Plan

3 Exhibit 5, emails between Marvin Hinchey and Josh Frederick.
® Exhibit 5.

7 Exhibit 5. Mr. Frederick appears to have thought originally that § 15.2-2209.1 applied
only to residential site plans, but that is plainly incorrect. It applies to all site and subdivision
plans.



“ostensibly approved in 2008 was not valid as a matter of law because it did not comply with the
county’s zoning ordinance.” Mr. Lacheney did not say why he believed the Waugh Site Plan did
not comply with the ordinance. Nonetheless, on that basis Mr. Lacheney stated that he did not
believe § 15.2-2209.1 applied and that construction pursuant to the Waugh Site Plan could not
proceed.”

As of October 4" therefore, Mr. Hinchey and Yates had received three inconsistent
opinions from Orange County officials regarding the validity of the Waugh Site Plan.
Accordingly, on November 3, 2016, Yates, by counsel, sought a formal Determination from the
Zoning Administrator for Orange County confirming the validity of the Waugh Site Plan.’

On November 8, 2016, Mr. Frederick issued an official determination in response to
counsel’s request, determining the Waugh Site Plan void for three reasons as is evident from
Exhibit 1:

1. The plan was signed by a representative of the county (a code inspector) that did not
have the authority to give such approval. Only a Zoning Administrator may give such
approvals, thus the plan never had a valid approval.

2. The site plan showed the 2 proposed storage unit buildings clearly encroaching into
the minimum 100’ setback required from the Route 15 right-of-way, pursuant to the
Zoning Ordinance at that time and currently. Even if the site plan had a valid approval
signature, the county cannot approve something that is blatantly in violation of the

county code.

3. No action has been taken on behalf of the owner or another party in pursuit of this site
plan, thus there are no vested rights with regards to the plan.

Yates has filed this Appeal in response to the Determination Letter.

8 Exhibit 6.

? Exhibit 7. This Determination was sought despite the earlier ruling from Mr. Frederick
that the Waugh Site Plan was valid, because of the intervening change of position, and because
only the Zoning Administrator, and not the able County Attorney, could make the Determination
sought.



GROUNDS OF APPEAL

The Zoning Administrator has incorrectly concluded in his Determination Letter that the
individual who signed the Waugh Site Plan lacked authority to endorse it as “Approved for
Construction.” Contrary to this contention, conversations with Mr. Haught indicate although it
was not routine that he had on occasion specific authority from the then Director of Community
Development, and the County Administrator, to sign site plans on their behalf. There were
indeed occasions on which he was so authorized. In this case, he would simply not have signed a
site plan on behalf of Mr. Grover without instruction and authorization. ~ Thus, Yates maintains
that the site plan was indeed properly approved.

Assuming that the Waugh Site Plan was approved in contravention of any portion of the
County’s Zoning Ordinance, pursuant to Virginia Code § 15.2-2311(C), Yates has obtained a
specific form of a vested right in the Waugh Site Plan site plan that cannot now be rescinded an
pursuant to other statutes remains alive and well. The basic and controlling conclusions of fact
and their application to the requirements of law in this matter as set forth in the Determination
Letter are in error and must be overturned by the Board of Zoning Appeals.

I. THE SITE PLAN WAS ENDORSED BY A COUNTY OFFICIAL WITH
AUTHORITY TO APPROVE AND SIGN IT.

As noted above, the Waugh Site Plan was “Approved For Construction” and signed by
“Jake C. Haught, Jr. For David B. Grover — Director of Community Development” on February
15, 2008, when Mr. Haught was a Code Inspector for Orange County.10 As part of his duties as
Code Inspector Mr. Haught assisted the Community Development Department in its review of

submitted site plans for conformance with County Code requirements including those of the

19 All information herein regarding Mr. Haught was learned by the undersigned via a
telephone call with Mr. Haught on December 1, 2016.



Zoning Ordinance. He was aware that he did not have general approval authority for site plan
submissions, but he was also aware that Mr. Grover, the then Director of Community
Development, and Mr. Rolfe, the then County Administrator, did have site plan approval
authority. Mr. Haught will further testify that, in fact, he signed several site plans in his time with
Orange County, but only after having been given direct authority and instruction to do so by
either Mr. Grover or Mr. Rolfe. While Mr. Haught does not recall the specifics of the Waugh
Site Plan after these eight years, he confirmed to counsel for Yates that if a site plan was signed
“For David B. Grover,” it means that it was signed on the basis of Mr. Grover’s delegated
authority, or it would not have been signed. Both David Grover and Mr. Rolfe will confirm that,
on occasion, they would grant Mr. Haught authority to sign site plans on their behalf."

It is not necessary that any written order, requirement, decision or determination, such as
the approval of a site plan, be accomplished by the Zoning Administrator personally. Rather, Va.
Code Ann. § 15.2-2311(C) says that

In no event shall a written order, requirement, decision or determination made by

the zoning administrator or other administrative officer be subject to change,

modification or reversal by any zoning administrator or other administrative

officer after 60 days have elapsed from the date of the written order, requirement,
decision or determination where the person aggrieved has materially changed his
position in good faith reliance on the action of the zoning administrator or other
administrative officer unless it is proven that such written order, requirement,
decision or determination was obtained through malfeasance of the zoning
administrator or other administrative officer or through fraud. The 60-day

limitation period shall not apply in any case where, with the concurrence of the
attorney for the governing body, modification is required to correct clerical errors.

Thus, as is indicated on the Site Plan itself, and as confirmed by those involved, the
evidence is compelling that the Site Plan was signed by Mr. Haught, a County “administrative

officer” with approval authority in some, if not all, cases, who would not have signed the Waugh

"' All information herein regarding Messer’s Grover and Rolfe was obtained via
correspondence or by telephone with them on December 1, 2016.



Site Plan as an independent action not authorized by his superiors. Mr. Haught was directed to
mark the site plan as approved for construction. Given that Mr. Haught signed the Waugh Site
Plan in the form and as he did, the evidence is compelling that he did so only with authority.

Therefore, the Waugh Site Plan was validly approved, contrary to the Determination
Letter.

II. THE TIME PERIOD FOR THE COUNTY TO OVERTURN A DECISION OF
AN AUTHORIZED OFFICIAL RAN ON APRIL 16, 2008.

The approval of the 2008 Waugh Site Plan carried significant legal consequences, and by
itself created a vested property right in the owner of the Waugh Self Storage Site that cannot be
altered by any county official more than 60 days after it was made, or April 16, 2008. After that
time the Waugh Site Plan became a final “written order, requirement, decision or determination
made b‘y the zoning administrator or other administrative officer” irrespective of whether it
should have been approved under the then (or current) Orange County Zoning Ordinance. As the
County took no action to reverse it within 60 days of the Order, county officials are now barred
from challenging it. The very purpose of Va. Code Ann. § 15.2-2311(C) was to protect property
owners from ex post facto redeterminations of their rights once a reasonable period of time had
passed, and was specifically worded to create a vested right in a property owner even in those
circumstances where the locality had made a mistake.

Notably, when asked for confirmation as to the Waugh Site Plan’s continuing validity,
Mr. Frederick initially concurred that it was indeed valid in March of 2016. Assuming for a
moment that the original Site Plan approval was not a vesting act, this concurrence would itself
qualify under the statute as a decision not subject to reversal after 60 days. Indeed, both the
Waugh Site Plan and Mr. Frederick’s email of March 17, 2016, are unchallengeable

determinations made in writing, authorized by County officials, which create vested rights in the



validity of the plan submitted. Having been twice deemed valid effective February 15, 2008,
pursuant to Virginia Code § 15.2-2209.1, the Waugh Site Plan continues in full validity and any
Determination to the contrary is in error.

III. YATES PROPERTIES’ RELIANCE ON THE ACTIONS OF THE COUNTY
OFFICIALS IS SUFFICIENT UNDER VIRGINIA CODE § 15.2-2311(C).

The third and final reason provided in the Zoning Determination for declaring the Waugh
Site Plan Void is that “[n]o actions have been taken on behalf of the owner or other party in
pursuit of the site plan.” This statement is both inaccurate and legally insufficient for a
declaration that the site plan is void. Pursuant to Virginia Code § 15.2-2311(C), vested rights
attach to a decision or determination of an authorized official where the “aggrieved has
materially changed his position in good faith reliance on the action[.] Unlike the requirements of
§15.2-2307, which requires the landowner to “incur extensive obligation or substantial expenses
in diligent pursuit of the specific project” for rights to vest, 15.2-2311(C) merely requires good
faith reliance upon the act of the county official with authority. Yates has, in good faith, relied on
the approval of the Site Plan. After holding the property through the ‘Great Recession’ Yates
Properties intends to push forward with improvement, having re-engaged its engineer and taken
material steps toward improvement. N

Still further, the provisions of Va. Code Ann. § 15.2-2209.1, discussed below, render
immaterial whether there had been any kind of diligent pursuit of the Waugh Site Plan following
its unchallengeable approval. That statute, as described, protects certain previously approved site

plans and extends their validity as a matter of law.

12 In City of Suffolk v. Board of Zoning Appeals, 266 Va. 137 (2003) the Virginia
Supreme Court found that adverse economic conditions form a valid reason for delay in the
commencement of a project that has vested. Financial difficulties are a justification for such
delay.




IV. THE VIRGINIA GENERAL ASSEMBLY HAS BY LAW EXTENDED THE
VALIDITY OF ANY SITE PLAN THAT WAS VALID AS OF JANUARY 1,
2009, UNTIL JULY 1, 2017, TO INCLUDE THE WAUGH SITE PLAN.

Because the Waugh Site Plan is now an unchallengeable determination made in writing
by an authorized County official, then it is vested. This is of great significance because that Site
Plan is also subject to the provisions of §15.2-2209.1, which statutorily — and mandatorily —
extends the validity of site and subdivision plans.

That statute was originally enacted at the 2009 session of the General Assembly and
extended the lifetime of any site plan that was valid as of January 1, 2009, to July 1, 2014. The
statute was amended further at the 2011 session, in nonmaterial ways, but in 2012 the legislature

again amended that statute to provide that any site or subdivision plan that had been valid on

January 1, 2011 remains valid until July 1, 2017.

The Waugh Site Plan, because approved in February 2008, and as set forth above became
a vested property right in April of that year, was in fact valid on January 1, 2009. Thanks to the
amendments to § 15.2-2209.1 the validity of that site plan was yet further extended until next
summer. Construction may therefore commence consistently with that site plan at any time

during its validity."

13 To extent necessary, Yates denies that any issues raised by either Mr. Frederick or Mr.
Lacheney other than those in the Determination Letter have any bearing on the validity of the
Waugh Site Plan. For example, there was a 1984 variance granted to the property, but its validity
is not now subject to challenge (having been subject to a 30 day appeal period that passed
without appeal), nor can the County now seek to apply its zoning ordinance retroactively to the
Waugh Site Plan in attempt to bar construction by refusal to issue applicable building permits or
certificates of occupancy. Finally, while it appears that the Zoning Administrator may have
withdrawn a previously stated position on this issue, there is no question that Virginia Code §
15.2-2209.1 applies to all site and subdivision plans, and not just residential ones.



Conclusion
For the reasons stated herein, Yates Properties of Madison, L.C. respectfully requests that
the BZA reverse the Zoning Determination of November 8, 2016, and confirm the validity of the

February 15, 2008, Final Site Plan for the Waugh Self Storage Site.

RESP[?ZTFULL)/’ SUBMITTED,
!
/ )/

John H. Foote, Esq., VSB No. 14336
Michael J. Kalish, Esq., VSB No.
Walsh, Colucci, Lubeley & Walsh, PC
4310 Prince William Parkway, Suite 300
Prince William, Virginia 22192

(0) 703-680-4664

(f) 703-680-2161
ifoote(@thelandlawyers.com
mkalish@thelandlawyers.com

Counsel for Yates Properties of Madison, LC
and Gregory Yates
CERTIFICATE OF SERVICE
#
I hereby certify that on this é A day of December, 2016, this Appeal to the Orange
County Board of Appeals was sent via Fed Ex ~__to the following:
Orange County Board of Zoning Appeals
c/o Josh Frederick, Director

128 West Main Street
Orange, Virginia 22960

Michael Kalish
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ORANGE COUNTY

DEPARTMENT OF PLANNING AND ZONING

COMMUNITY DEVELOPMENT
128 WEST MAIN STREET
ORANGE, VIRGINIA 22960

OFFICE: (540) 672-4347
FAX: (540) 672-0164
orangecountyva.gov

November 8", 2016 VIA EMAIL

Walsh, Colucci, Lubeley, & Walsh, PC

ATTN: John Foote (jfoote@thelandlawyers.com)
4310 Prince William Pkwy, Suite 300
Woodbridge, VA 22192-5199

RE:  Zoning Determination — tax parcel 57-12B: Waugh Self Storage property

John,

This letter is an official determination in response to your 11/3/16 letter regarding the Waugh Self
Storage property in Orange County (tax parcel 57-12B — 13236 Liberty Rd). You have asserted
that the site plan (final date 12/24/07) “approved” on 2/15/08, showing two additional storage unit
buildings on the property, is a validly-approved site plan. My determination is that the “approval”
of that site plan is void for the following reasons:

1. The plan was signed by a representative of the county (a code inspector) that did not have
the authority to give such approval. Only the Zoning Administrator may give such
approvals, thus the plan never had a valid approval.

2. The site plan showed the 2 proposed storage unit buildings clearly encroaching into the
minimum 100’ setback required from the Route 15 right-of-way, pursuant to the Zoning
Ordinance at that time and currently. Even if the site plan had a valid approval signature,
the county cannot approve something that is blatantly in violation of the county code.

3. No action has been taken on behalf of the owner or another party in pursuit of this site plan,
thus there are no vested rights with regards to the plan.

Any future construction on the property must obtain new site plan approval.

Please be advised that § 15.2-2311 of the Code of Virginia allows for any person aggrieved by a
decision of the Zoning Administrator to appeal that decision by filing a petition in this department
with the Board of Zoning Appeals (BZA) specifying the grounds for appeal. This petition must be
filed within 30 days of the date of this determination or the decision shall be considered final and
unappealable. Should you proceed with an appeal, there is a fee as well as an application available
upon request.

Sincerely,

Josh Frederick

Director of Planning & Zoning

Ce: File EXHIBIT
¥
i\




1ofl

https://cisiweb.scc.virginia.gov/instant.aspx

Alert to corporations regarding unsolicited mailings from VIRGINIA COUNCIL FOR
CORPORATIONS is available from the Bulletin Archive link of the Clerk's Office website.

SCC Home |
Contact SCC |

Site Map |
Search

"
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Commonwealth of Virginia

W]
vl
0l

i
EELE T

'/ State Corporation Commission

12/04/16
LLCM3220 LLC DATA INQUIRY 12:24:23

LLC ID: 5024933|- 6 STATUS: 00 ACTIVE STATUS DATE: 11/18/98
LLC NAME: YATES PROPERTIES OF MADISON, L.C.

DATE OF FILING: 12/22/1997 PERIOD OF DURATION: 01/01/2050 INDUSTRY CODE: 00

STATE OF FILING: VA VIRGINIA MERGER INDICATOR:
CONVERSION/DOMESTICATION INDICATOR:
PRINCIPAL OFFICE ADDRESS

STREET : 13166 DEER RIDGE RD
CITY: CULPEPER STATE: VA ZIP: 22701~-0000
REGISTERED AGENT INFORMATION

R/A NAME: GREGORY M YATES

STREET: 13166 DEER RIDGE RD

RTN MAIL:
CITY: CULPEPER STATE: VA ZIP: 22701-0000
R/A STATUS: 1 MEMBER/MANA GER EFF DATE: 12/22/97 LOC: 123 CULPEPER COUNTY
YEAR FEES PENALTY INTEREST BALANCE
16 50.00

(Screen Id:/LLC_Data_Inquiry)

EXHIBIT
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December 4, 2016

polygonLayer
Override 1 Primary
Tax Parcel Secondary
Driveway Private
USGS Waterbodies | Annotation Polygon 635‘?"6?9 Aaﬁsgé’ﬁi%“ﬁm%ﬁ’:,ﬁi"éé EXHIBIT
USGS Flowlines (Streams) Annotation Polyline

Subdivision Boundary 3




3} Orange County

VIRGINIA

Orange County, VA
http://www.orangecountyva.gov

Parcel Number: 0570600000012B

Owner Name: YATES PROPERTIES OF MADISON LC
N/A

13166 DEER RIDGE RD

NiA

Owner City: CULPEPER

Owner State: VA

Owner Zip: 22701

Owner Address:

Assessed Improvements Value: $166,200
Assessed Land Value: $170,700

Land Use Value*: N/A

Total Property Value: $336,900

WALGH SELF STORAGE N/A
N/A N/A SEE NOTES

C.0.R. Comments:
C.0.R. Comments:

Structure Address: N/A

Description 1:

57-12B BREEDEN

Description2: PC C-170
Description 3: DB#080003742
Cescription 4: N/A

Parcel Size: 3.000
Zoning: C2

Last Sale Date: 0£/02/20
Last Sale Price: N/A

08

*)f the Land Use Valua Is fess than the Assessed Land Value, e property is enjoiied in the Use Value Taxation Frogrant.

Contact the Orange County Commissioner of the Revenue for the conpisle valuation information.

|
i f

structure Type: Commercial
Year Built: 1986
Square Footage:
# of Bedrooms:

# of Full Baths:

# of Half Baths:
Total # of Rooms:
# of Stories: 1
Roof Type: Gable

Roof Material:  Comp. Shingle-Asph
Foundation Type: Slab

Exterior Wall Type: Cinderblock

10720
N/A
N/A
N/A
N/A

Parcel ID: 0570000000012B

Basement: None

Basement, % Finishad: N/A

Interior Wall Type: Unfin
Fiooring Type: N/A
Heat Type: N/A

MHeat Source: NIA

# of Fireplaces: N/A
Air Conditioning? (Y/N):
Garage Type: # of Bays!
Carport:  None

Water: None

Sewer: None

ished
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18, Al

1.

. ALLEYORM sm!uw.mm'r ARE MADE OPERABLE DURING CON|

FOR THESE STRUCTU
. WWHEM A LIVE WAYEATOURSE MUST BE GROSSED BY
TWILE! PER

'PMPER“ESWM‘I‘MYSEMM

VESCH MINIMUM STANDARDS

PERMANENT O TEMPORARY STABILIZATION SHALL BE APPLIED TO DENUDED AREAS WITHIN
SEVEN GA\'S&F‘I’ER FINAL ISRE&CHEDQN ANY PORTION OF THE SITE. TIMPORARAY SO0
STABILIZATION SHALL BEAPPLIED WA THIN SEVEN DAYS TO DENUDED ARE AT THAT MAY NOT BEAT
FINAL GRADE BUT WILL REMAIN DOAMANT FOR LONGEN THAN 30 OAYS, PERMANENT
S'I'AﬂllJ-?A‘IlON SHALL BE APPLIED TO AREAS THAT ARE TO HE LEFT DORMANT FOR MORE THAN

6 msmmmns THE PROJECT, $OIL STOCKIILES AMD BORRACWANEAS SHALL BE
STMIUHD DR PROTECTED WITH SEDIMENT TRAPRING MERSURES, THE AP 15
RESPONSIALE FOR THE TEMPORARY FROTECTION MK! PERMANENT STABILIZATION OF ALL SOIL
(STOCHPILES DN &mmmhmﬁwnm ANp souL LY TRANSPORTED
THE PROJECT SITE.

A PERUANENT VEGETATIVE COVER EHALL BE ESTANLISHED ON DENUDED AREAS HOT OTHERMMIE
PERMANENTLY STABILIZED, PEMMANENT VEGETATION SHALL KOT BE CONSIDERED ESTAMLISHED
#‘%19&%%:10"'?% 18 ACHIEVED THAT, 18 UNIFORM, MATURE ENOUGH TO SURVIVE AND WL
SEDIMENT BASINS AND TRAPS, PERIMETER DIKES, SEDIMENT BARRIERS AND OTHER MEASURES
INTENDEO TO TRAP SETIMENT SHALL BE CONSTRUCTED AS A FIRST STER IN ANY LAND -
glAs;(TEusR:mggnm AND SHALL BE MADE FUNGTIONAL BEFORE urea.we I.AND [HSTURBANCE
STABILIZATION MEASURES SHALL BE APFLIED TO EARTHEN STRUCTURES SUCH AS DAMS, DIKES,
AND DIVERSIONS IMMEDIATELY AFTER INSTALLATION.

SEDIMENT TRAPS AND SEDIMEHT HASING StihlL BE DESIGNED AND CONSTRUCTED BASED UPON
THE TOTAL DRAINAGE AREA TQ BE SERVED BY THE TRAP OR RASIN.

a The minimum storage uplcny ofa udlmenﬂmp shall be 134 cy per scre of dreinaga arse and
?wunlaeq BomE

b. e nasol i r e
Sucs: it haftzeed few M raxmr

Iy wxnge capaoty
(uf i wadiment busk sholl ba 134 oy per ecrs of drainage fma, ‘rh-oulummml.u-
mﬂ el rhaelain (e siruchiend whegrty of the besn during & bvenly fies yeer slonn of 24 howr
urat

CUT AND FiLL §LOPES SHALL BE DESIGNED AND CONSTRUCTED [N A MANNER. TM‘I'\‘ILL MINIMIZE
EROSION. SLOPES THAT ARE FOUND TO BE ERODING EXCESSIVELY WTHIN

PERMANENT STABILIZATION SHALL BE PROVIDED VWTH ADDITIONAL SLOPE STABIulING
MEASURES UNTIL THE PROBLEM IS CORRECTED.

CONGENTRATED IUNOFF SHALL NOT FLOW DOWN CUT OR FiLL SLOPES UNLESS CONTAINED
\éﬂ%}:}gmgﬂlﬁuﬂlﬁ TEMPORARY OR PERMANERT CHMHEI.. FLUME OR SLOPE DRAIN

WHENEVER WATER SEEPS FROM A SLOPE FACE, ADEQUATE DRAINAGE OR OTHER PROTECTION
SHALL BE PROVIDED.

PROTECTED £ THAT SE T-LADEM WATER CANNOT Ell'l'!li\m‘[ll!

TION SHALL BE
EYANGE GYSTEM
WITHOUT FRIST BEING FILTERED OR CTHERWISE TREATED TO SEDIMENT,

| BEFCAE HEWLY CONSTRUCTED STOAMWATER CONVEYANCE crwmﬁi.n OR PIPES AJLE MADE

IGHAL, ADEQUATE QUTLET PROTECTION AND ANY RECIURED TEMPORARY OR PERMANENT
gmgtuma SHALL DE INSTALLED [N 8OTH THE CONVEYANCE CHANNEL AND RECEVING

. WHEN WORK (N A LIVE WATERCOUREE |8 PERFOAMED, PRECAUTIONS SMALL BE TAKEN TO
MINIMIZE ENGROAGHMENT, CONTROL SEOIMENT AND STABILIZE THE WORK AREATO
GREATEST MMHL&MWWWW‘FM NONERCOIMLE MATRAWAL BHALL BE

US‘EQWK’!‘HECOD&STI’%C-TWOF § FILL MAY BE UaRD

A
RES iF ARMOHED BY WIHWU.E CU\I'ERH%‘I’EML&

CONSTRUCTION VEMICLES MORE THAN
YEA A TEMPORARY wmcmammcnmmmmmu
OF NON ERODIBLE MATERIAL SHALL BE PROVIDED.
ALL APPLICABLE FEDERAL, STATE AND LOCAL REGULATIONS PERTAINING TO WOKRING IN OR
CROSSING LIVE WATERCOURSES SHALL BE MET.
THE BED AND BANKS OF A WATERCOURSE SHALL BE STABILIZED IMMEDIATELY AFTER WORK N
THE WATERCOURSE IS COMPLETED.

. UNDERGROUND UTILITY LINES SHALL BE INSTALLED IN ACCORDANCE WITH THE STANDARDS SET

FORTH IN THE VESCH, CHAPTER 8,
55 AOUTES INTERSECT PAVED OR PUBLIC ROADS,

A mmmmm
anlaﬂxm BE mxmmm&mw SEDIMENT BY VEHICULAR

TRACKING ONTO THE PAVED SURFACE. WHERE SEDIMENT IS TRANSPORTED ONTO A PAVED OR
PUBLIC ROAD SURFACE. THE ROADW&GEMEWT HOADUGHLY AT THE END

EAGH DAY, SEDIMENT SHALL BE REMOVED FROM THE RCADS BY SHOVLELING OR SWEEPING AND
TRANSPORTED TO A SEOIMENT CONTROL

LL TEMPORARY EROSION AND SEDIEMTH CONTROL MEASURES SHALL BE REMOVED WITHIN 3
M!’GA.H‘IRFM&HI’I”. STANILIZATION OR AFTER THE TEMPORANY MEASURES ARE M0 LONGER

MHEEDED, ] THE
‘BEDIMENT Mﬁ!mw AREAS RESULTING. mummwm

X STABIL ZEL TO PREVENT FUI

FTEOM DEVELOPMENT SITES SrALL BE PROTEGTED
DUETO

FACM BEDIMENT INCREAEEE IN VOLLME,

AND PEAN FLOW RATE OF STOMRMWATER RUNOFF FOR T HE STATED FREQUENCY STORM OF 24-
HOUR DURATION IH ATCORDANGE WITH Tiii STANDARDS SET FOATH IN T VESCH, CHAFTER 8
OMINTILIM STANOARDS) PG 23,
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NOTE: THE CONTRACTUR SHALL BE RESPUNSIBLE FOR THE INSTALLATION
OF ANY ERDSION CONTRLL MEASURES NOT SHOWN ON THIS PLAN THAT
ARE DEEMED NECESSARY BY THE APPROVING AUTHORITY AND OR SITE
INSPECTOR.
e
PHASE ONE + ERGSIIN AND SENMENT CONTROL
12/24/2007
TEMPORARY SEDIMENT TRAP DESIGN SCHEDULE
(impertal)
SomGE STORAGE WET " Ho w L oRY AREA HLEV. oURET ELEV.
wem | oramace | nemeinen PROVIOED STORAGE weeht | wem | me [uem STORAGE @8R | TOPOF asv. oPOF
AreR oG | oF | ooner | wom e | DINENSIONS g | ouneT " s
wer  ORY | wer DRY L= W= DEP= | BERM | HEGHT L= W= Q=] HEGHT ‘
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EROSION & SEDIMENT CONTROL NARRATIVE

{ T STTE, CONSISTING OF 242 ACHES TOTAL, 13 LOCATED IN
i ALOW THE $OUEH SI02 08 VA ROUTR AL
(TAMES MATIFON HWY.) ANT) THE WESTIRN SIDECH WTE. 718 (LIBERTY RO s

wmmnlvwmmmvmmm_

men rwmnﬂ 'nun-fwm?alnmmwwa

“ ‘IM 1.5% 10 S0, THERR 1S AN EXISTING S
ammnmm munmmmmmmm ALL OF WiICH um

70 BE IN STABLE

T FROGHRTY: THE ATTE IS BOUNDED DY WTE 718 &£ KTE 1570 THE PAST AYD
VELY, Awmsmuummmmwm THE $OUTH
mwmmuomncm ALL WHICH APPEARTO BI IN STADLE CONDIIION.

mu&‘t& SEE SOILS MAP ON SHEET 6 OF THE FLANS.

M.!.!'ILL SLW‘!B TARILIZA
CPERATIONS,
RS M SUI'I‘MI-BHRO‘HWCWMWSMS
mj‘;%‘ n’: xife WM‘MMIW
il mrmnmslmwnmwmommmnmm RHEAS.

B FETA T THT ¥TLD DURING SHALL BESTARILIZED
AND FROTECTED BY

ALY AN L CUIT AND FILL SLOYDS ARETO

Fili STABILIZED ATEL! (}%‘%ANAOCMBWMM
STANDARD MO . ARIAS WOT TC DN PAVED SHALL SHEDDN AND

MULCHING IN ACCURDANCH WITH SFEC )32 DISTURBED 1D ARILAS THAT WILL NOT b
m:n’wm&ammammqﬂmmnmwnmmm

mmvmnmmmmmn ANCE WITH §FEC 331 SEH SEEDDN
‘REQUIRSMENTS, THIS SHEET,

PHASDNG OF LAND DISTURBING ACTIVITIS!

PHASE |

1. INSTALL CONSTRUCTION BNTRANCE, SILT TRAP AND PHRIMHEFER CONTROLS
2. COMMENCE CLEARING AND GRADING FOR THE SITE.
3, TRMPORARY SEEDING AND MULCH SHALL 188 ADDED TO ALL AREAS NOT COVERED BY
sm BASHFOR TRAVELWAYE, FARKING & STORAGE ARBAS
PHASE2
| BRING TRAVELWAYS AND PARKING AREAS TO FINAL GRADE AND APPLY STONE BASE.

omam! BT HAS BERN STARI,ZFD, THE TEMIORARY STERMERT TRAP MAY BB
nmvm NT) CONVERTED INTO THE PERMANENT WM PORD

ONCR A SOIL THST UAS DN COMPLETED, Lo, PERTILIZER, FERMANIOT |
ammfmmu’ﬂhﬂmmammmmmw STONE BASE FOR
vmmmmmwamrmw ARMAS, OR WITHIN FROFOSED BUILDING
FOO

ALL CONTROLS SHALL AIMAIN IN FLACH UNTIL ALL DISTURBED AREAR ARE STASILIZED
UTON COMPLITION DF ALL GRADNG ACTIVITINS, THE ESTANLISHMINT OF VEGITATION,
AND WITH THE AFTROVAL OF THE wcm.ammmammmn 1 ERQAIGN AND
SEDOMENT COMTROL MEASUBZS SH BE EEMOVED

ALL MEASURES AR TO BE [HSFECTED DALLY BY THE SITE
MEASURE

ANY DAMADED STRUCTURAL AMALL BE REFAIRED BY THE
CLOSE OF DAY, mmrmmammsmmom TOR
SETIMENT UP, UHDERMINTHG AND DETERICRATION AND THE SEDIMENT SHALL BE

BUILD
MEHWMF\\’AYWMWPWWBM THE §EEDED AREAS
mnammmrmummmnmsrmmmxwum

ANy REFERTILLZED AS PEBOED:.

TEMPGIARY SEEDIG REQUIRFMENTY

$50/50 MI% OF ANNUAL EYHGRASS AR CEREAL (WINTER) RYE
gm—lmm&’nmwﬂw\ VEW, 1)
R

UYBARASS
) #0410 LEY/ACKE ( FEB. 15 - APR. 30)

AN MILLET
45 43 LES/ACRE (MAY 1 - AUG, 31)

WERTILIES: |O/20010 MDX 88600 LESIAVCES

L AGRICULTUBAL LIMDBSTONE & 2 YORSACRE

STRAW MULCIH: APIUIED @ 1 3-20 TONVACRE

PUMANINT SITNG BPOUTRHMITS

COMMERSIALMESIDENTIAL MIXTURA g 175-200 LAVACHE
mmvn (3 TURY TYPE TALL FEACUE [#5-100%%)

VED FNENMIAL RYEGRASS (0-5%)
KENIUC.KY BLUEQRASS (0-5%)

FERTILIER: mwloam(gmm UACHE
LIMIE ADRICULTURAL LIMESTOR i 2 TONS/ACRE
STRAW MULCH: APPLIED @ 15-2.0 TONS/ACRE
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Foote, John

=
From: Greg Yates <greg@yatesproperties.com>
Sent: Tuesday, October 04, 2016 2:05 PM
To: Foote, John
Subject: Fwd: Waugh Self Storage

#2

Begin forwarded message:

From: "Marvin Hinchey" <marvin@hincheybaines.com>
Date: September 22, 2016 at 2:19:22 PM EDT

To: "Greg Yates" <greg@vyatesproperties.com>
Subject: FW: Waugh Self Storage

Greg,

| got the following email from Josh Frederick stating your site plan has expired. Their attorney’s
interpretation of state code section (15.2-2209.1) is not consistent with any other | have heard.
| don’t know what prompted this as | have not spoken to Josh about this since March.

Marvin T. Hinchey, P.E.
HINCHEY & BAINES, PLC

125 E. Davis Street, Suite 201
Culpeper, VA 22701
540-829-2220 (Office)
540-718-5329 (Cell)

From: Josh Frederick [mailto:jfrederick@orangecountyva.gov]

Sent: Thursday, September 22, 2016 12:00 PM

To: Marvin Hinchey <marvin@hincheybaines.com>

Cc: Thomas Wysong <twysong@orangecountyva.gov>; Susan Crosby <scrosby@orangecountyva.gov>;
Thomas Lacheney <tlacheney@orangecountyva.us>

Subject: RE: Waugh Self Storage

Marvin,

I wanted to give you a courtesy follow-up on this in case you were still working on the project.
After consulting with the county attorney, the below-referenced state code section actually does
not apply to commercial site plans. Accordingly, the site plan for the Waugh self-storage facility
that was approved on 2-15-08 has expired. If the property owner wishes to construct the new
buildings, a new site plan submittal will be needed. However, please be advised that the variance
granted in 1984 only applied to the existing building; future buildings must adhere to the
current setback requirements.

Please let me know if you'd like to discuss further.

Kind regards, EXHIBIT

Josh Frederick | Director of Planning & Zoning

k2



Orange County, Virginia | 128 W Main St | Orange, VA 22960
(540) 672-4347 (P) | (540) 672-0164 (F)
Click here to visit our department's webpaae

From: Josh Frederick

Sent: Thursday, March 17, 2016 12:04 PM

To: 'Marvin Hinchey' <marvin@hincheybaines.com>
Subject: RE: Waugh Self Storage

Marvin,
You are correct. The plan was still within the 5-year approval window in 2011, so VA Code 15.2-
2209.1 extends its approval up to July 1%, 2017.

I'should add that the previous zoning administrator erred in her interpretation of the variance
that was granted, which specifically permits the variance for “a building” (not multiple buildings)
as shown on the site plan submitted with the 1984 variance application. However, since the site
plan was approved, albeit wrongfully, showing 2 new buildings, the property owner has a vested
right to what was approved (VA Code 15.2-2307). This vesting will become void on July 1%, 2017
if construction on the new units has not begun, so if the owner wishes to still build these
additional units, I would advise he get started sooner rather than later.

Regards,

Josh Frederick | Director of Planning & Zoning N
Orange County, Virginia | 128 W Main St | Orange, VA 22960 \\‘-@-E
(540) 672-4347 (P} | (540) 672-0164 (F)

Click here to visit our department's webpage ~.8

From: Marvin Hinchey [mailto:marvin@hincheybaines.com]
Sent: Wednesday, March 16, 2016 4:34 PM

To: Josh Frederick <jfrederick@orangecountyva.gov>
Subject: Waugh Self Storage

Josh,

I worked on the referenced site plan back in 2007 when | was with Huntley Nyce & Associates for a self-
storage site on Tax Map parcel 57-12B. | believe the plan was approved 2-15-2008. The plan was also
approved with a setback variance obtained in 1984. I’'ve attached the zoning variance approval and an
email of Debbie Kendall’s interpretation.

| believe the State code amendment 15.2-2209.1 in 2011 extended the approval of valid site plans as of
that date to July 1, 2017.

Could you verify this site plan is valid until then?

Thank you,

Marvin T. Hinchey, P.E.

HINCHEY & BAINES, PLC

125 E. Davis Street, Suite 201

Culpeper, VA 22701

540-829-2220 (Office) -
540-718-5329 (Cell)






Foote, John

= —
From: Greg Yates <greg@yatesproperties.com>
Sent: Tuesday, October 04, 2016 2:08 PM
To: Foote, John
Subject: Fwd: Waugh Self Storage

Begin forwarded message:

From: "Marvin Hinchey" <marvin@hincheyhaines.com>

Date: October 4, 2016 at 12:15:50 PM EDT

To: ""Thomas E. Lacheney'" <tlacheney@orangecountyva.us>, "Josh Frederick™
<jfrederick@orangecountyva.gov>

Cc: "'"Thomas Wysong™ <twysong@orangecountyva.gov>, "'Susan Crosby""
<scrosby@orangecountyva.gov>, "Greg Yates" <greg@yatesproperties.coms>
Subject: RE: Waugh Self Storage

Mr. Lacheney,
Thank you for the explanation. | am forwarding to my client.

Marvin T. Hinchey, P.E.
HINCHEY & BAINES, PLC

125 E. Davis Street, Suite 201
Culpeper, VA 22701
540-829-2220 (Office)
540-718-5329 (Cell)

From: Thomas E. Lacheney [mailto:tlacheney@orangecountyva.us)

Sent: Tuesday, October 4, 2016 10:53 AM

To: 'Marvin Hinchey' <marvin@hincheybaines.com>; 'Josh Frederick' <jfrederick@orangecountyva.gov>
Cc: 'Thomas Wysong' <twysong@orangecountyva.gov>; 'Susan Crosby' <scrosby@orangecountyva.gov>
Subject: RE: Waugh Self Storage

Marvin:

It is my understanding that a “variance” was granted in 1984 to allow for the construction of a building.
It is my opinion that the 1984 variance was not legally granted, but that is non-issue at this point.
Nonetheless, the 1984 variance was limited to the construction of “a building” and not a series of
buildings.

However, the new site-plan that was ostensibly approved back in 2008 was not valid as a matter of law
because it did not comply with the county’s zoning ordinance. Because the 2008 site-plan did not
comply with the county zoning ordinance, the provisions of VA Code 15.2-2209.1 are inapplicable
because your client cannot have a vested right in a site plan that was impermissible under the zoning
ordinance in force at that time. See Norfolk 102, LLC v. City of Norfolk, 285 Va. 340, 738 S.E.2d 895, 2013
Va. LEXIS 31, 2013 WL 749401 (2013).
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Please feel free to give me a call if you want to discuss the matter further,

Thomas E. Lacheney

Deal & Lacheney P.C.

County Attorney for Orange County
P.O.Box 111

Orange, Virginia 22960

(540) 300-5299 (Telephone)

(888) 871-1976 (Facsimile)

From: Marvin Hinchey [mailto:marvin@hincheybaines.com]
Sent: Monday, October 03, 2016 4:30 PM

To: 'Josh Frederick'

Cc: 'Thomas Wysong'; 'Susan Crosby'; 'Thomas Lacheney'
Subject: RE: Waugh Self Storage

Josh,
I’'ve never had this opinion in any other jurisdiction.
Could we get a written opinion on this?

Marvin T. Hinchey, P.E.
HINCHEY & BAINES, PLC

125 E. Davis Street, Suite 201
Culpeper, VA 22701
540-829-2220 (Office)
540-718-5329 (Cell)

From: Josh Frederick [mailto:ifrederick@orangecountyva.gov]

Sent: Thursday, September 22, 2016 12:00 PM

To: Marvin Hinchey <marvin@hincheybaines.com>

Cc: Thomas Wysong <twysong@orangecountyva.gov>; Susan Crosby <scrosby@orangecountyva.gov>;
Thomas Lacheney <tlacheney@orangecountyva.us>

Subject: RE: Waugh Self Storage

Marvin,

I wanted to give you a courtesy follow-up on this in case you were still working on the project.
After consulting with the county attorney, the below-referenced state code section actually does
not apply to commercial site plans. Accordingly, the site plan for the Waugh self-storage facility
that was approved on 2-15-08 has expired. If the property owner wishes to construct the new
buildings, a new site plan submittal will be needed. However, please be advised that the variance
granted in 1984 only applied to the existing building; future buildings must adhere to the
current setback requirements.

Please let me know if you'd like to discuss further.

Kind regards,

Josh Frederick | Director of Planning & Zoning N

Orange County, Virginia | 128 W Main St | Orange, VA 22960 “. E
(540) 672-4347 (P) | (540) 672-0164 (F)



Click here to visit our department's webpage

From: Josh Frederick

Sent: Thursday, March 17, 2016 12:04 PM

To: 'Marvin Hinchey' <marvin@hincheybaines.com>
Subject: RE: Waugh Self Storage

Marvin,
You are correct. The plan was still within the 5-year approval window in 2011, so VA Code 15.2-
2209.1 extends its approval up to July 1%, 2017.

I should add that the previous zoning administrator erred in her interpretation of the variance
that was granted, which specifically permits the variance for “a building” (not multiple buildings)
as shown on the site plan submitted with the 1984 variance application. However, since the site
plan was approved, albeit wrongfully, showing 2 new buildings, the property owner has a vested
right to what was approved (VA Code 15.2-2307). This vesting will become void on July 1%, 2017
if construction on the new units has not begun, so if the owner wishes to still build these
additional units, I would advise he get started sooner rather than later.

Regards,

Josh Frederick | Director of Planning & Zoning N
Orange County, Virginia | 128 W Main St | Orange, VA 22960 w@ "
(540) 672-4347 (P) | (540) 672-0164 (F)

Click here to visit our department's webpage S

From: Marvin Hinchey [mailto:marvin@hincheybaines.com]
Sent: Wednesday, March 16, 2016 4:34 PM

To: Josh Frederick <jfrederick@orangecountyva.gov>
Subject: Waugh Self Storage

Josh,

| worked on the referenced site plan back in 2007 when | was with Huntley Nyce & Associates for a self-
storage site on Tax Map parcel 57-12B. 1 believe the plan was approved 2-15-2008. The plan was also
approved with a setback variance obtained in 1984. I've attached the zoning variance approval and an
email of Debbie Kendall’s interpretation.

| believe the State code amendment 15.2-2209.1 in 2011 extended the approval of valid site plans as of
that date to July 1, 2017.

Could you verify this site plan is valid until then?

Thank you,

Marvin T. Hinchey, P.E.
HINCHEY & BAINES, PLC

125 E. Davis Street, Suite 201
Culpeper, VA 22701
540-829-2220 (Office)
540-718-5329 (Cell)
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John H. Foote
(703) 680-4664 Ext. 5114
jfoote@thelandlawyers.com
Fax: (703) 680-2161
November 3, 2016

Mr. Josh Frederick

Orange County Director of Planning and Zoning
128 West Main Street

Orange, Virginia 22960

Re: Waugh Self Storage / Yates Properties

Dear Mr. Frederick:

We represent Yates Properties of Madison County, LLC, in connection with its
development of the Waugh Self Storage facility at the intersection of Routes 15 and 718 in
Orange. It is our understanding from emails that we have seen that the County Attorney has
written to you and Marvin Hinchey, among others, to the effect that the 2008 Site Plan that the
County approved for the construction of additional self-storage units on that property is no
longer valid, if it ever was, for two reasons. I understand it is first thought that the 1984 variance
was not legally granted. This, however, is expressly stated to be “a non-issue at this point.”

More importantly, perhaps, it is suggested that the 2008 site plan is invalid because it did
not comply with the County’s zoning ordinance then in effect. Because of this, the extension of
validity of approved site plans under Va. Code § 15.2-2209.1 does not apply. We respectfully
disagree and maintain that the 2008 site plan remains valid.

We concur with the County Attorney that the 1984 variance is a nonissue. Any period of
appeal that might have applied to that variance whether for the County or a third party with
standing has long since run and its validity cannot now be challenged.

Far more importantly, however, the approval of the 2008 Site Plan carries significantly
more legal consequence than has been assigned to it. It is in the very nature of a site plan and its
review that a jurisdiction evaluates the conformance of a proposed site plan with existing zoning.
This particular site plan is, in fact, signed as “Approved for Construction” by a County code
inspector on behalf of David Grover, who I believe was the Director of Community
Development at the time, and it is my understanding that in Orange the Director also serves as
the Zoning Administrator. As we know, an approved site plan constitutes a significant

ATTORNEYS AT LAW
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Mr. Josh Frederick
November 3, 2016
Page |2

affirmative governmental act pursuant to §15.2-2307 (and even prior to that statute pursuant to
common law, Board of Supervisors of Fairfax County v. Cities Service Qil Co., 213 Va. 359,
193 S.E.2d 1 (1972)). We would further suggest that under Supreme Court case law a delay in
construction between 2008 and today does lead to the conclusions that a landowner has failed to
pursue that SAGA diligently. In City of Sulfolk v. Bd. of Zoning Appeals for Suffolk, 266 Va.
137 (2003) a far longer gap existed between such approvals and claims of right, and the Court,
among other things, recognized that adverse economic conditions are a legitimate reason not to
commence development in order to preserve a vested right. Since the site plan was approved as
the world was going into the Great Recession, this would be a compelling and prudent basis for
reasonable delay.' )

We understand that the County Attorney has asserted that one cannot obtain a vested
right in a use that was illegal at the time approved, and relies for this proposition on Norfolk 102,
1.LC v. City of Norfolk, 285 Va. 340 (2013). This is accurate so far as it goes, but that case
concluded that the plaintiffs had no right in their site plan under §15.2-2307 essentially because
they had not obtained rights under §15.2-2311(C). This is a statute that provides that a “written
order, requirement, decision or determination made by the zoning administrator or other
administrative officer” is final and binding on the world after 60 days from the date of that
action. Thus, as Norfolk 102 also recognizes, one can obtain rights that are not consistent with an
applicable Zoning Ordinance, under facts such as these, even assuming that it is correct that the
Site Plan somehow violated that Ordinance. We submit that the unchallenged approval of the
Site Plan is a determination of compliance with the Zoning Ordinance that cannot now be
revisited so long after the fact.

Because the Site Plan is, in our view, an unchallengeable determination made in writing
(on the face of the Site Plan) by an authorized County official, then it is vested and subject to the
extension provisions of §15.2-2209.1. That statute was originally enacted at the 2009 session of

! The County requires a zoning compliance certificate pursuant to §70-119 (f) of its
Zoning Ordinance prior to the issuance of certificates of occupancy. Such a certificate is not,
therefore, required prior to the issuance of building permits, or commencement of actual
construction, but only after substantial sums have been expended. It is a precondition to
occupancy. We submit this is unsurprising because a review of zoning compliance has already
occurred, and the purpose of the zoning compliance certificate would be to assure that what has
been constructed is consistent with what was approved.

I know that a zoning review of a proposed site plan prior to its approval is performed in
all of the jurisdictions in which we work. The suggestion that the County may perpetually revisit
site plans until construction is complete and a certificate of occupancy is sought, despite facial
evidence of site plan approval means that no landowner, including one that has in good faith
pursued applicable requirements and obtained written approval for construction based on a
submitted and reviewed site plan, may rest in peace. We do not think this is Virginia law.




Mr. Josh Frederick
November 3, 2016
Page |3

the General Assembly and extended the lifetime of any site or subdivision plan (without
distinction between commercial and residential site or subdivision plans) valid as of January 1,
2009, to July 1, 2014. The statute was amended further at the 2011 session, in nonmaterial ways.
In 2012, it again amended to provide that any site or subdivision plan valid on January 1, 2011
(as we submit the Waugh Self Storage was) would remain valid until July 1, 2017. This means
that the Waugh Self Storage Site Plan does not expire until next summer.

Finally, we would suggest that the only County official authorized to render an opinion as
to the validity of any aspect of this matter is the Zoning Administrator. While we fully
understand that he would consult with the County Attorney, and meaning no disrespect to the
County Attorney, that official is not empowered to render binding opinions as to the matters
raised with respect to the Waugh Self Storage Site Plan. Having served as a County Attorney
myself for many years, I think I speak with some knowledge and experience. We would,
therefore, request that the Zoning Administrator provide a formal opinion that the 2008 Waugh
Self Storage Site Plan remains valid until July 1, 2017. We find on the County’s website no fee
associated with this request, only with an appeal of a Zoning Administrator’s Determination, but
if there is such a fee, please let me know. Although we believe that the proper result is a
determination of continuing validity, to the extent that the County maintains its position, our
client has advised us that it cannot simply accede to that without further proceedings.

We thank you very much for your kind assistance, and look forward to speaking with you
about this.

Very truly yours,

WALSH, CQLUCCI,

JHF/if

cc: Greg Yates
Marvin Hinchey
Thomas Lacheney, Esq.
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BYLAWS
ORANGE COUNTY BOARD OF ZONING APPEALS?

ARTICLE 1 — OBJECTIVES

1-1.

This Board of Zoning Appeals (“BZA” or “Board”), established pursuant to
Section 70-61 of the Orange County Code of Ordinances and pursuant to § 15.2-
2308, VA Code Ann., has adopted these Bylaws in order to facilitate its powers
and duties in accordance with the provisions of Title 15.2, Chapter 22, Article 7,
VA Code Ann.

ARTICLE 2 — OFFICERS

2-1.

2-2.

2-3.

2-4.

2-5.

The BZA shall elect a Chairman and a Vice-Chairman during the first meeting
held each calendar year. Nomination of officers shall be made from the floor.
Election of officers shall follow immediately. A candidate receiving a majority vote
of the membership of the Board present and voting shall be declared elected.
The elected Chairman and Vice-Chairman shall serve through the remainder of
the calendar year, unless otherwise motioned during the nomination.

The County Administrator will appoint a staff member to serve as Secretary
pursuant to Sec. 70-64.1 of the Orange County Zoning Ordinance. The Secretary
shall not be a voting member.

Vacancies in office shall be filled immediately by the same procedure to serve
until the next annual election.

The Chairman shall:

2-4-1 Preside at all meetings and hearings of the BZA.

2-4-2 Appoint committees as necessary.

2-4-3. Administer oaths and compel the attendance of witnesses.
2-4-4. Decide all points of order or procedure.

The Vice-Chairman shall:

2-5-1. Act in the absence or inability of the Chairman to act.
The Secretary shall:
2-6-1. Prepare official correspondence on behalf of the BZA.

2-6-2. Keep the minutes and records of the BZA’s proceedings.
2-6-3. Maintain other BZA records.

1 Where these Bylaws refer to a person in the masculine, it is intended that the reference also include the feminine.



2-6-4. Keep a file of all cases which come before the BZA.

2-6-5. Prepare and be responsible for the publishing of advertisements relating
to meetings and public hearings in accordance with State law.

2-6-6. Send out notices required by these By-laws, the Orange County Zoning
Ordinance, and the Code of Virginia.

2-6-7. Notify the Court of any vacancy on the BZA.

ARTICLE 3 - MEETINGS

3-1.

3-2.

3-3.

3-4.

3-6.

3-7.

A regular meeting of the BZA for the hearing of cases shall be held on the third
(3" Wednesday as needed each month. Each regular meeting shall begin at
7:00 p.m. If no cases are pending, no meeting shall be held. When a meeting
date falls on a legal holiday, the meeting shall be held on the day following
unless otherwise designated by the BZA or the Chairman acting in the absence
of a meeting.

Special meetings of the BZA may be held at the call of the Chairman and at such
other times as a quorum of the BZA may determine, provided that notice of such
meeting is given each member pursuant to the Virginia Freedom of Information
Act, § 2.2-3707 et seq. VA Code Ann.

All meetings of the BZA shall be open to the public unless a closed meeting is
held pursuant to the Virginia Freedom of Information Act, § 2.2-3707 et seq. VA
Code Ann.

A quorum in attendance shall be at least three (3) members.

The BZA may recess a regular meeting if all applications or other matters
scheduled for hearing cannot be disposed of on the day set, and no further public
notice shall be necessary for a continuation of any such adjourned meeting.

The Chairman, or the Secretary in the absence of the Chairman, may call an
adjournment in the event of bad weather, in the opinion of such officer calling the
adjournment. The Secretary shall attempt to notify each member of the Board
and the press of a bad-weather adjournment.

Members shall be responsible to determine whether they have a conflict of
interest and otherwise act in accordance with the State and Local Government
Conflict of Interests Act 88 2.2-3100 et seq. VA Code Ann.

ARTICLE 4 — ORDER OF BUSINESS

4-1.

The order of business for a meeting of the BZA shall be:

4-1-1. Call to order.
4-1-2. Determination of a quorum.



4-2.

4-3.
4-4,

4-1-3. Approval of minutes.

4-1-4. Public hearing of scheduled, continued and deferred decision items.
4-1-5. New business.

4-1-6. Old business

4-1-7. Adjournment.

The BZA shall keep minutes of all meetings in accordance with FOIA and
include:

4-2-1. The date, time and location of the meeting.

4-2-2. The members of Board recorded as present or absent.

4-2-3. A summary of the discussion on matters proposed, deliberated or decided.
4-2-4. A record of all votes taken.

The BZA may also record the meetings.
These minutes and any recording shall become a matter of public record.

ARTICLE 5 — POWERS AND DUTIES

5-1.

The BZA shall have the powers and duties set forth in § 15.2-2309 VA Code Ann
and Sec. 70-61 et. seq. of the Orange County Zoning Ordinance.

ARTICLE 6 — APPLICATIONS TO THE BZA

6-1.

6-2.

6-3.

6-4.

Procedures for matters before the BZA shall follow those set forth in the Orange
County Zoning Ordinance Secs. 70-66 and 70-68.

All applications shall include all of the information required by the Zoning
Ordinance and all fees required by the Zoning Ordinance shall be paid before the
matter will be scheduled for public hearing.

The applicant may appear in his own behalf at the public hearing, or be
represented by counsel or an agent.

The Chairman of the BZA may establish time limits on presentations at public
hearings.

No cross-examination of speakers testifying shall be permitted, except by
members of the BZA, without the permission of the Chairman.

The Chairman or his designee shall summarize the matter before the BZA. The
zoning administrator shall then make a staff report followed by the applicant or
agent’s statement. The Chairman shall then hear from any citizen in favor of the
application, followed by any citizen opposed to the application. He shall also
accept written statements and other documentation pertinent to the matter. The
applicant shall be given an opportunity for final rebuttal.



ARTICLE 7 — AMENDMENTS

7-1.

These by-laws may be amended by an affirmative vote of a majority of those
present at any meeting at which a quorum is present after 30 days prior notice, or
if there is unanimous consent in open meeting (at which all members of the
Board are present) to a waiver of the 30 — day notice requirement.

ARTICLE 8 — FUNDING

8-1.

The BZA may employ or contract for, within the limits of funds appropriated by
the Board of Supervisors, secretaries, clerks, legal counsel, consultants and
other technical and clerical services.

ARTICLE 9 — VALIDITY

9-1.

9-2.

If any word, clause, sentence, article, section, subsection or other part or parts of
these Bylaws shall be held by a court of competent jurisdiction to be
unconstitutional or otherwise invalid, such unconstitutionality or invalidity shall not
affect any of the remaining parts of these By-laws, nor shall it affect any
application of these By-laws that may be given effect without the unconstitutional
or invalid parts, and to this end, all provisions of these By-laws are hereby
declared to be severable.

The BZA shall be governed by the requirements of Title 15.2, Chapter 22, Article
7, VA Code Ann., and the Orange County Zoning Ordinance Sec. 70-61 et seq.
Should any provision of these Bylaws be found to be in conflict with said
requirements, the Code of Virginia and the Orange County Zoning Ordinance
shall take precedence.
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