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AGENDA 

7:00 pm 

 

1. Call to order and determination of quorum 

2. Election of chair and vice chair; appointment of secretary 

3. Approval of minutes: 

A. January 21st, 2015 regular meeting 

4. Public hearings: 

A. AP 16-01: Yates - Greg Yates, on behalf of Yates Properties of Madison County 

LLC, has appealed a letter of determination from the Orange County Zoning 

Administrator, dated November 8th 2016, regarding the validity of a site plan 

approved on February 15th, 2008. Said site plan shows two additional storage unit 

buildings and related improvements located on county tax parcel 57-12B, and 

otherwise identified as 13236 Liberty Rd. The Zoning Administrator determined 

that the site plan was not valid for three distinct reasons; the applicant has 

appealed that decision to the BZA. 

5. New Business: 

A. Review of bylaws 

6. Adjourn 
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Orange County Board of Zoning Appeals 
Gordon Building Meeting Room 

112 West Main Street 
January 21, 2015 

7:00 p.m. 
Minutes 

 
Present: Jonathan Chasen, Andy Hutchison, R. Duff Green, Jerry Bledsoe 
 
Absent:  Serge O’Granovitch 
 
Staff Present: Josh Frederick, Acting Director; Susan Crosby, Senior Administrative Assistant 

and BZA Secretary 
 
All discussion and comment made during this meeting was captured via digital audio recording. The 
minutes as written below are intended to be a summary of this discussion and comment. Anyone 
desiring detailed information about comment or discussion made during the meeting is referred to the 
recording. 
 
1. Call to Order and Determination of Quorum 
 
Chairman Chasen called the meeting to order at 7:00 p.m. and stated a quorum was present to 
conduct business.  
 
2. Election of officers for 2015 

 
Chairman Chasen calls for the election of officers. Mr. Green made a motion for Chairman Chasen to 
remain as chairman. Motion was seconded by Mr. Bledsoe. Motion carried 3-0, Chairman Chasen 
abstained. 
 
Mr. Green made a motion for Mr. Hutchison to remain as Vice Chairman. Motion was seconded by 
Mr. Bledsoe. Motion carried 3-0, Mr. Hutchison abstained. 
 
 
3. Approval of Agenda 
 
Chairman Chasen asked if there were any additions to or deletions from the agenda. A motion was 
made by Mr. Bledsoe, seconded by Mr. Hutchison that the agenda be approved as presented.  Motion 
carried 4-0. Agenda approved. 
 
 
4. Approval of Minutes 
 
A motion was made by Mr. Green, seconded by Mr. Hutchison to approve the minutes of December 
17, 2014 as presented. Motion carried 4-0. Minutes approved. 
 
5. Public Hearing: AV 14-04 
 

a. Application was withdrawn for AV 14-04: David Waddill, on behalf of Rivendell 
Holdings LLC.  
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6.  New Business 
 
There was no new business. 
 
7. Old Business 
 

a. Action deferred from the December 17, 2014 meeting (public hearing closed) – 
AV 14-03: Robin Canard-Lovett, on behalf of Foxview Properties LLC, applied for an 
administrative variance for the property referenced by tax map 54-64. 
 
Tom Lacheney came forward for the County. He stated he had hoped the ownership issue 
would have been settled through the county but it has taken longer than he thought it would so 
he feels the need to move forward. Mr. Lacheney stated he doesn’t know how long it will take 
to get that part of things straightened out and instead of continuing to defer the decision and 
keep having meetings, he believes the BZA can go ahead and make a decision because he 
sees no legal grounds to approve the application. He had done a considerable amount of 
research on this case. He recited several examples from the Virginia Board of Zoning Appeals 
and their findings based on the standards set by the Supreme Court of Virginia. The Supreme 
Court of Virginia states in order to grant a variance the BZA acts only in an administrative 
capacity. The legal standard is a variance is only granted if there was an unconstitutional 
taking of the property. Mr. Lacheney further gave many examples of when the Virginia 
Supreme Court has denied the variance. 
 
Mr. Lacheney stated that on the basis of a hardship case, Foxview purchased the property for 
$100 at a tax sale. They are not losing money therefore it is not a hardship case. He also 
stated that after they purchased the property they started clearing the property. When the 
Planning and Zoning Dept. contacted them to tell them they needed an E&S permit in order to 
clear for a house. The Lovett’s said they were not clearing it for a house but for agricultural 
purposes. Mr. Lacheney handed the members a copy of the letter received by Foxview stating 
this. Mr. Lacheney stated it was not until after the clearing was done did they then state they 
wanted to now build a house on the property. Mr. Green stated it did not make sense to him on 
why this can’t be done. Mr. Lacheney explains that regarding agricultural, the Virginia 
Supreme Court standard is unconstitutional taking, if you have no other use for the property. 
That is the legal standard. They themselves said they had an agricultural use for it and if there 
is another use for the property you cannot come back later and say I need a variance for a 
house. Discussion ensued.  
 
Mr. Lacheney stated the only authority the BZA has by law is without the variance the owner 
loses their right to use the property in any meaningful way. The Lovett’s have already stated 
there is an agricultural use for the property. If you have another use for the property you do not 
get a variance. Discussion ensued.  
 
Mr. Bledsoe stated the BZA cannot make a determination based on what they want, they have 
to follow code. If there are too many lots that are not buildable, the only way to change the 
zoning laws are the Board of Supervisors. Mr. Green voiced his objection and doesn’t see why 
the BZA cannot grant approval. Discussion ensued. Mr. Hutchison commented that if the BZA 
can’t issue variances then why are they even there, Mr. Green agreed. Mr. Lacheney read 
from a Circuit Court proceeding. The Virginia Supreme Court reaffirmed the principle that 
variances are not to be routinely granted. The BZA only has authority to grant variances in 
order to avoid an unconstitutional result. A variance may only be granted when application of 
the zoning ordinance interferes with all reasonable beneficial uses of the property when taken 
as a whole. He states that is the test. The test is whether without the variance the owner loses 
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all right to use the property in any other meaningful way. That is the extent of what the BZA 
can and can’t determine. 
 
Applicant was asked to come forward. Mrs. Lovett handed out some additional information and 
wanted to reiterate why they used it as agricultural. Mrs. Lovett stated that clearing of a lot is 
allowed for a single family dwelling and that the ordinance states that a single family dwelling 
is listed in the agriculturally zoned district therefore it is an agricultural use. She does not feel 
they did anything out of context. Mrs. Lovett stated they were never asked if they were clearing 
to build a house and had no idea there was still an active violation. She stated she never 
heard anything back from the county.  
 
In the packet she handed out it shows an aerial photo from 1937 that shows a house. Mrs. 
Lovett stated the property is assessed as a buildable lot but has not been assessed with a 
house on it for some time. She gives examples of cases where variances have been granted. 
She states it will cause no detriment to the surrounding lots and reads what previous Zoning 
Administrators have said about variances, which was if the board found the setback to cause 
an undue hardship and it would not be detrimental to the adjoining property owners then a 
variance was granted. She stated that at one time the BZA was allowed to grant variances and 
agrees with Mr. Hutchison that if BZA cannot grant a variance then why are they there. Mrs. 
Lovett explained some of the items in the packet. She stated that the Federal Supreme Court 
says you cannot deny any economically viable use of the land because of a government 
taking. Mr. Bledsoe asked if agricultural use for the property was not economically viable. Mrs. 
Lovett replied no not really because it was only .9 ac. Chairman Chasen spoke of how he feels 
that it is economically viable because they only spent $100 for the property. Discussion 
ensued. Mrs. Lovett quotes from the Bill of Rights some of the principles of our Constitution 
and what this country is built on. She directs Commissioners to the bottom part where it states 
people will not be deprived of life, liberty and property without due process of law and property 
will not be taken for public use without just compensation. Mrs. Lovett stated she was notified 
on Dec. 9th by Mr. Henry Lee Carter that he thought there was an issue with the property and 
that he basically wanted her to give it back. Mrs. Lovett goes on to explain why she feels the 
county has done nothing to try to help. She also stated that the property at this time is not 
viable. 
 
Mr. Hutchison asked some questions concerning the original agricultural use for the property. 
Discussion ensued on whether the original intent was to skirt county ordinance. Mrs. Lovett 
stated that because they cleared trees and used it for firewood that it was agricultural use and 
no attempt was made to skirt the ordinance. Mr. Lacheney read from the county ordinance on 
what constitutes agricultural use and what the Lovett’s did was not agricultural use. He also 
stated how the land is economically viable and they knew what they were buying, they are 
investors / developers they should know the laws and what can and cannot be done on this lot. 
Mr. Green voiced his disagreement over the whole thing and is going to vote to grant it.  
 
Chairman Chasen closed public hearing. 
 
Mr. Green made a motion to grant the variance. Motion died due to lack of a second. 
 
Mr. Hutchison made a motion to deny variance, seconded by Mr. Bledsoe. 
In favor: Hutchison, Chasen & Bledsoe 
Opposed: Green 
 
Motion carried, variance denied. 
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8. Adjourn 
 
A motion was made by Mr. Hutchison, seconded by Mr. Bledsoe, that the meeting be adjourned.    
The meeting adjourned at 8:00 p.m. 
 
 
       ______________________________ 
       Jonathan Chasen, Chairman 
 
 
             
       Susan Crosby, Secretary 
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MEMORANDUM 

 

TO:    Orange County Board of Zoning Appeals 

FROM: Josh Frederick, Director of Planning & Zoning  

DATE: December 29th, 2016 

RE:  AP 16-01: Yates administrative appeal 

 

 

Summary 

Greg Yates, on behalf of Yates Properties of Madison County LLC, has appealed a letter of 

determination from the Orange County Zoning Administrator, dated November 8th 2016, 

regarding the validity of a site plan approved on February 15th, 2008. Said site plan shows two 

additional storage unit buildings and related improvements located on county tax parcel 57-12B, 

and otherwise identified as 13236 Liberty Rd. The Zoning Administrator determined that the site 

plan was not valid for three distinct reasons; the applicant has appealed that decision to the BZA. 

A public hearing on the matter has been scheduled for January 18th, 2017. 

 

Property Map 

 

OFFICE: (540) 672-4347 

FAX: (540) 672-0164 
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COMMUNITY DEVELOPMENT 
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Facts Pertaining to the Application 

 The property was rezoned to the General Commercial (C-2) zoning district in 1983. 

 Since at least 1979 the Zoning Ordinance has required a min. 100’ building setback from 

the right-of-way of primary highways (e.g. US 15). 

 A variance was granted by the BZA in 1984 (see exhibit #3) “to construct a commercial 

building” with a 50’ setback from the US 15 right-of-way and a 20’ setback from the Route 

718 right-of-way. This allowed the existing structure to be permitted and built in 1986. 

 The site plan in question, showing the construction of two new structures, was approved 

on February 15th, 2008, by a [then] Code Compliance Inspector for the county.  

 Between that point and the date of appeal, no permits were issued or applications received 

for construction of the buildings shown on the site plan (i.e. the site plan was not acted 

upon). 

 The property owner’s agent requested a letter of determination regarding the site plan 

validity via email on November 3rd, 2016. That letter was drafted by the Zoning 

Administrator on November 8th, 2016 and emailed to the requestor (see exhibit #1).  

 The appeal application was received by the department on December 7th, 2016. 

 

Justification of Zoning Administrator’s Decision 

Following the determination that was made and upon further research, the property owner’s agent 

was informed that § 15.2-2261 of the Code of Virginia specifies that matters of site plan validity 

should be appealed to the Circuit Court rather than the BZA. The Zoning Administrator contends 

that the BZA does not have the authority under state law to hear or render a decision on this matter. 

 

Regardless, the November 8th determination letter details the three primary reasons for the decision 

to determine that the site plan in question is void: 

 The site plan never had a valid approval; the person who signed the site plan (Code 

Compliance Inspector Jake Haught) did not have the authority to give such an approval. 

Although the site plans states that his approval signature is “for David B Grover – Director 

of Community Development,” there is an absence of written, express authority to act on 

Mr. Grover’s behalf. This statement on the site plan therefore has no meaning and does not 

confer onto Mr. Haught the power to act as the Zoning Administrator. 

 The “approved” site plan shows the location of 2 new structures, 1 of which is clearly in 

violation of the 100’ primary highway setback requirement. The county cannot grant the 

ability to build something that is clearly in violation of the Zoning Ordinance. Furthermore, 

Sec. 70-37 of the Zoning Ordinance would prohibit the approval of permits to construct 

the encroaching building since it is in violation of the Ordinance. 

 The property owner did not act on the “approved” site plan within the 5-year window 

specified by state law (§ 15.2-2261(A)), thus rendering the “approval” void. The Zoning 

Administrator contends that the provisions of § 15.2-2209.1 (“Extension of approvals to 

address housing crisis”), which states that any “final site plan valid under § 15.2-2261 and 

outstanding as of January 1, 2011, shall remain valid until July 1, 2017,” only applies to 

residential projects and not commercial projects such as this. 

 

The 2nd bullet above is the most salient. The 2008 site plan “approval” improperly relied on an 

interpretation that the 1984 variance applied to the whole property, when in fact it explicitly states 

that the variance was granted for “a building.” This by itself should cause for the 2008 site plan to 

be void. If permits had been obtained and construction began on either structure shown on the 

2008 site plan, a vested rights claim could be substantiated. That however is not the case, and since 
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the 5-year approval window has lapsed, no vested right to the 2008 site plan exists. Furthermore, 

the county cannot permit implementation of a site plan that is blatantly in violation of the Zoning 

Ordinance. 

 

BZA Action 

Should the BZA decide to render a decision on this appeal, it may affirm or reverse, in whole or 

in part, and may modify the Zoning Administrator’s decision by a majority vote. To guide your 

consideration, § 15.2-2309 of the Code of Virginia provides: “The decision on such appeal shall 

be based on the board's judgment of whether the administrative officer was correct. The 

determination of the administrative officer shall be presumed to be correct. At a hearing on an 

appeal, the administrative officer shall explain the basis for his determination after which the 

appellant has the burden of proof to rebut such presumption of correctness by a preponderance of 

the evidence. The board shall consider any applicable ordinances, laws, and regulations in making 

its decision.” 

 

 

Cc: R. Bryan David, County Administrator 

 Tom Lacheney, County Attorney 

 Mark Johnson, District 1 Supervisor 

 File 

 

Att: Exhibit 1 – The Zoning Administrator determination letter dated November 8th, 2016 

 Exhibit 2 – County Attorney’s interpretation email dated October 4th, 2016 

 Exhibit 3 – Pertinent documents from the BZA 84-9 variance file 

 Exhibit 4 (by reference) – The site plan approved on February 15th, 2008 as included in the 

  applicant’s exhibits 
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November 8th, 2016              VIA EMAIL 

 

Walsh, Colucci, Lubeley, & Walsh, PC 

ATTN: John Foote (jfoote@thelandlawyers.com) 

4310 Prince William Pkwy, Suite 300 

Woodbridge, VA 22192-5199 

 

RE: Zoning Determination – tax parcel 57-12B; Waugh Self Storage property 

 

John, 

This letter is an official determination in response to your 11/3/16 letter regarding the Waugh Self 

Storage property in Orange County (tax parcel 57-12B – 13236 Liberty Rd). You have asserted 

that the site plan (final date 12/24/07) “approved” on 2/15/08, showing two additional storage unit 

buildings on the property, is a validly-approved site plan. My determination is that the “approval” 

of that site plan is void for the following reasons: 

1. The plan was signed by a representative of the county (a code inspector) that did not have 

the authority to give such approval. Only the Zoning Administrator may give such 

approvals, thus the plan never had a valid approval. 

2. The site plan showed the 2 proposed storage unit buildings clearly encroaching into the 

minimum 100’ setback required from the Route 15 right-of-way, pursuant to the Zoning 

Ordinance at that time and currently. Even if the site plan had a valid approval signature, 

the county cannot approve something that is blatantly in violation of the county code. 

3. No action has been taken on behalf of the owner or another party in pursuit of this site plan, 

thus there are no vested rights with regards to the plan.  

 

Any future construction on the property must obtain new site plan approval. 

 

Please be advised that § 15.2-2311 of the Code of Virginia allows for any person aggrieved by a 

decision of the Zoning Administrator to appeal that decision by filing a petition in this department 

with the Board of Zoning Appeals (BZA) specifying the grounds for appeal. This petition must be 

filed within 30 days of the date of this determination or the decision shall be considered final and 

unappealable. Should you proceed with an appeal, there is a fee as well as an application available 

upon request. 

 

Sincerely, 

 
Josh Frederick 

Director of Planning & Zoning 

 

Cc: File 
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BYLAWS 
ORANGE COUNTY BOARD OF ZONING APPEALS1 

 
ARTICLE 1 – OBJECTIVES 
 
1-1. This Board of Zoning Appeals (“BZA” or “Board”), established pursuant to 

Section 70-61 of the Orange County Code of Ordinances and pursuant to § 15.2-
2308, VA Code Ann., has adopted these Bylaws in order to facilitate its powers 
and duties in accordance with the provisions of Title 15.2, Chapter 22, Article 7, 
VA Code Ann. 

  
ARTICLE 2 – OFFICERS 
 
2-1.  The BZA shall elect a Chairman and a Vice-Chairman during the first meeting 

held each calendar year.  Nomination of officers shall be made from the floor.  
Election of officers shall follow immediately. A candidate receiving a majority vote 
of the membership of the Board present and voting shall be declared elected. 
The elected Chairman and Vice-Chairman shall serve through the remainder of 
the calendar year, unless otherwise motioned during the nomination. 

 
2-2.  The County Administrator will appoint a staff member to serve as Secretary 

pursuant to Sec. 70-64.1 of the Orange County Zoning Ordinance. The Secretary 
shall not be a voting member. 

 
2-3.  Vacancies in office shall be filled immediately by the same procedure to serve 

until the next annual election.  
 
2-4. The Chairman shall: 
 

2-4-1   Preside at all meetings and hearings of the BZA. 
2-4-2 Appoint committees as necessary. 
2-4-3. Administer oaths and compel the attendance of witnesses. 
2-4-4. Decide all points of order or procedure. 

 
2-5. The Vice-Chairman shall: 
 

2-5-1. Act in the absence or inability of the Chairman to act. 
  

2-6. The Secretary shall: 
 

2-6-1. Prepare official correspondence on behalf of the BZA.  
2-6-2. Keep the minutes and records of the BZA’s proceedings. 
2-6-3. Maintain other BZA records. 

                                                 
1 Where these Bylaws refer to a person in the masculine, it is intended that the reference also include the feminine. 
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2-6-4. Keep a file of all cases which come before the BZA. 
2-6-5. Prepare and be responsible for the publishing of advertisements relating 

to meetings and public hearings in accordance with State law. 
2-6-6. Send out notices required by these By-laws, the Orange County Zoning 

Ordinance, and the Code of Virginia. 
2-6-7. Notify the Court of any vacancy on the BZA. 

 
ARTICLE 3 - MEETINGS 
 
3-1. A regular meeting of the BZA for the hearing of cases shall be held on the third 

(3rd) Wednesday as needed each month.  Each regular meeting shall begin at 
7:00 p.m. If no cases are pending, no meeting shall be held. When a meeting 
date falls on a legal holiday, the meeting shall be held on the day following 
unless otherwise designated by the BZA or the Chairman acting in the absence 
of a meeting. 

 
3-2. Special meetings of the BZA may be held at the call of the Chairman and at such 

other times as a quorum of the BZA may determine, provided that notice of such 
meeting is given each member pursuant to the Virginia Freedom of Information 
Act, § 2.2-3707 et seq. VA Code Ann. 

 
3-3. All meetings of the BZA shall be open to the public unless a closed meeting is 

held pursuant to the Virginia Freedom of Information Act, § 2.2-3707 et seq. VA 
Code Ann. 

 
3-4. A quorum in attendance shall be at least three (3) members.  

 
3-5. The BZA may recess a regular meeting if all applications or other matters 

scheduled for hearing cannot be disposed of on the day set, and no further public 
notice shall be necessary for a continuation of any such adjourned meeting.  
 

3-6. The Chairman, or the Secretary in the absence of the Chairman, may call an 
adjournment in the event of bad weather, in the opinion of such officer calling the 
adjournment. The Secretary shall attempt to notify each member of the Board 
and the press of a bad-weather adjournment. 
 

3-7. Members shall be responsible to determine whether they have a conflict of 
 interest and otherwise act in accordance with the State and Local Government 
 Conflict of Interests Act §§ 2.2-3100 et seq. VA Code Ann.    

 
ARTICLE 4 – ORDER OF BUSINESS 
 
4-1. The order of business for a meeting of the BZA shall be: 
 

4-1-1. Call to order. 
4-1-2. Determination of a quorum. 
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4-1-3. Approval of minutes. 
4-1-4. Public hearing of scheduled, continued and deferred decision items.  
4-1-5. New business. 
4-1-6. Old business 
4-1-7. Adjournment. 

  
4-2. The BZA shall keep minutes of all meetings in accordance with FOIA and 
 include: 

 
4-2-1. The date, time and location of the meeting. 

 4-2-2. The members of Board recorded as present or absent. 
 4-2-3. A summary of the discussion on matters proposed, deliberated or decided. 
 4-2-4. A record of all votes taken. 

 
4-3. The BZA may also record the meetings. 
4-4. These minutes and any recording shall become a matter of public record. 
 
ARTICLE 5 – POWERS AND DUTIES 
 
5-1. The BZA shall have the powers and duties set forth in § 15.2-2309 VA Code Ann 

and Sec. 70-61 et. seq. of the Orange County Zoning Ordinance. 
 
ARTICLE 6 – APPLICATIONS TO THE BZA 
 
6-1. Procedures for matters before the BZA shall follow those set forth in the Orange 

County Zoning Ordinance Secs. 70-66 and 70-68.    
 

6-2. All applications shall include all of the information required by the Zoning 
Ordinance and all fees required by the Zoning Ordinance shall be paid before the 
matter will be scheduled for public hearing. 
 

6-3. The applicant may appear in his own behalf at the public hearing, or be 
represented by counsel or an agent. 

 
6-4. The Chairman of the BZA may establish time limits on presentations at public 
 hearings. 

 
6-5. No cross-examination of speakers testifying shall be permitted, except by 

members of the BZA, without the permission of the Chairman. 
 
6-6. The Chairman or his designee shall summarize the matter before the BZA. The 

zoning administrator shall then make a staff report followed by the applicant or 
agent’s statement. The Chairman shall then hear from any citizen in favor of the 
application, followed by any citizen opposed to the application. He shall also 
accept written statements and other documentation pertinent to the matter.  The 
applicant shall be given an opportunity for final rebuttal. 
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ARTICLE 7 – AMENDMENTS 
 
7-1. These by-laws may be amended by an affirmative vote of a majority of those 

present at any meeting at which a quorum is present after 30 days prior notice, or 
if there is unanimous consent in open meeting (at which all members of the 
Board are present) to a waiver of the 30 – day notice requirement. 

 
ARTICLE 8 – FUNDING 
 
8-1. The BZA may employ or contract for, within the limits of funds appropriated by 

the Board of Supervisors, secretaries, clerks, legal counsel, consultants and 
other technical and clerical services. 

 
ARTICLE 9 – VALIDITY 
 
9-1. If any word, clause, sentence, article, section, subsection or other part or parts of 

these Bylaws shall be held by a court of competent jurisdiction to be 
unconstitutional or otherwise invalid, such unconstitutionality or invalidity shall not 
affect any of the remaining parts of these By-laws, nor shall it affect any 
application of these By-laws that may be given effect without the unconstitutional 
or invalid parts, and to this end, all provisions of these By-laws are hereby 
declared to be severable. 

 
9-2. The BZA shall be governed by the requirements of Title 15.2, Chapter 22, Article 

7, VA Code Ann., and the Orange County Zoning Ordinance Sec. 70-61 et seq. 
Should any provision of these Bylaws be found to be in conflict with said 
requirements, the Code of Virginia and the Orange County Zoning Ordinance 
shall take precedence. 
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